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THE WEBSTER CASE—CHARGE OF CHIEF JUSTICE SHAW. 


[We have hitherto abstained from any comment whatever upon this case, although we 
have read with intense interest every word we have seen published respecting it. Our 
conclusion has been deliberately formed, that he was properly convicted. The reasons we 
have not time now to give. But we have seen and heard much fault found with the charge 
of the court, delivered by the very eminent, and by us highly venerated, Chief Justice; and 
it is our purpose here to publish some extracts from that charge, together with the address to 
the prisoner on passing sentence, with a view to future reference and comment. We make 
our extracts from the phonographic report prepared by that very eminent reporter, Dr. James 
W. Stone, and revised by the Chief Justice. Ep.] 


Tus, gentlemen, is an indictment charging the defendant, 
the prisoner at the bar, with the crime of murder. Homicide, 
gentlemen, of which murder is one of the highest species, is of 
various degrees, according to circumstances. There may be 
homicide that is the death of another in self defense; it may be 
in the execution of criminals, and in other ways. Homicide is a 
generic term, embracing every species by which the life of man 
is taken. It may be lawful, or unlawful. It is lawful when it is 
alone justifiable, in war, or by an officer, under a proper warrant ; 
and it is also justifiable in self defense. 

It is not necessary for me to go into those distinctions. But I_ 
will state them briefly, from the books, and then submit to your 
consideration the crime with which the defendant is specially 
charged. 

The indictment, in the present case, charges that the present 
defendant, “Professor John W. Webster, of the Medical College, 
and Professor in the College at Cambridge, did, on the 23d day 


of November last, violently make an assault upon Dr. George 
Vou. II. x. s. No. 10. 30 
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Parkman, and then and there did deprive him of his life by 
violent means;” and so the grand jury declared, that, in these 
forms, or one of them, this crime was committed. 

The law provides what the punishment shall be; but, in 
determining what murder is, we all resort to that great magazine, 
the common law. This provides what murder is; but the statute 
provides only that the person who shall be guilty of willful murder 
shall be punished with death. But the common law of England 
and of Massachusetts is as much binding as that of our own 
legislature. We adopted it when our ancestors settled here. It 
has been successively adopted since that time, and was introduced 
into the constitution of our own state; and it has the same force 
as if it had been specially enacted by the legislature. 

Referring, then, to this, | may as well state it now, from a 
former memorandum of my own. I ought to have said, that, in 
rising to address you, it would have been, certainly, more satis- 
factory to have taken more time. But this would have prevented 
you from entering on your duty immediately. 

But, gentlemen, I will state, therefore, from a former memo- 
randum, revised for this purpose, that an unlawful homicide is 
distinguished into murder and manslaughter. 

Murder, in the sense now understood, is the violently killing of 
any person, under the peace of the commonwealth, with malice 
prepense, or aforethought, either express or implied by law. 

Malice is used in a technical sense, not only including hatred 
and revenge, but every other unjustifiable motive. If a man 
should kill another, with a motive of gain, it is unlawful. It is 
not confined to one or more individual persons; but it is a thing 
done, “malo animo,’ with a malicious mind, when the fact has 
been attended with such circumstances as carry in them the 
plain indications of a heart regardless of social duty, and fatally 
bent upon mischief. And, therefore, malice is implied from any 
deliberate and cruel act against another, however sudden. Man- 
slaughter is the unlawful killing of another, without malice ; and 
may be either voluntary, as that done with a real design and 
purpose to kill, but through the violence of sudden passion, 
occasioned by some provocation, which, in tenderness to human 
nature, the law considers sufficient to palliate it, and rebut the 
presumption of malice; or from accident, when not accompanied 
with any intention to take life. Hence, it will be seen that the 
characteristic distinction between murder and manslaughter is 











The Webster Case. 453 


malice, express or implied. It therefore becomes necessary to 
ascertain, with some precision, what constitutes the legal nature 
of malice, and what evidence is requisite to establish the proof 
of it. 

The authorities, therefore, proceed to state, that the implication 
of malice arises in every instance of intentional homicide, the 
fact of killing being first proved. Therefore, all the cireum- 
stances of excuse, or palliation, are to be satisfactorily proved, 
unless they result from the evidence produced against him, 
showing that, if any killing is proved, it must have been with 
provocation by blows, or other justification. And if there is no 
justification, or excuse, in the attendant circumstances, the case — 
will be such as to warrant the conviction of the party. 

This rule is founded upon the plain and obvious principle, that 
a person must be presumed to intend to do that which he in fact 
does; and that he must intend the natural, probable, and usual 
consequences of his own acts. Therefore, where he assails 
another with a dangerous weapon— with a weapon likely to do 
bodily harm—the presumption is that he intended death, or 
great bodily harm; and as there can appear no proper motive 
for such a cruel act, in the absence of proof, the consequence is 
inevitable, that it was done unlawfully. On the contrary, if 
death is inflicted so suddenly after provocation, and if there be 
any such cause of provocation as the law allows, as to make it 
manslaughter, the act is deemed to be without malice aforethought. 

It is a settled rule, that no provocation with words only will 
justify a mortal blow. Then if, upon provoking language, the 
party intentionally revenges himself with a mortal blow, it is 
unquestionably murder. It is a settled rule, that no provocation 
by words only, however opprobrious, will justify a mortal blow, 
intended to inflict death. I shall have occasion to explain, that 
where a pistol is discharged at the body of another—where a 
heavy bludgeon, or an ax, is used upon the body of another — 
where a knife is used—these are dangerous weapons, and are 
indicative of an intention to kill. The law will reduce it to 
manslaughter, if there be provocation sufficient for this. But 
words are not sufficient for this. It must be, at least, an assault. 
The word aforethought is used, not as simply implying delib- 
eration, or the lapse of time, but as rather intended to indicate 
purpose, or design, and in contradistinction from accident, or 
mischance. 
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I may verify these positions, perhaps, by being permitted to 
read one or two passages from a work of good authority —one 
from which passages have already been read to you, by the 
opening counsel for the defense —from the Pleas of the Crown, 
by East, a gentleman afterward one of the judges in India. 

East’s Crown Law, chapter 5, section 2: “ Murder, in the sense 
now understood, is the voluntary killing a person under the 
king’s peace”—-and in my definition I use, in place of that 
term, the words, under the peace of the commonwealth —“of malice 
prepense, or aforethought, either express or implied by law; the 
sense of which word malice is not confined to a particular ill will 
to the deceased, but it is intended to denote, as Mr. Justice Foster 
expresses it, an action flowing from a wicked and corrupt motive, 
a thing done malo animo, where the fact has been attended with 
such circumstances as carry in them the plain indications of a 
heart regardless of social duty, and fatally bent upon mischief. 
And, therefore, malice is implied from any deliberate, cruel act 
against another, however sudden.” . 

Section 12: “The implication of malice arises in every instance 
of homicide, amounting, in point of law, to murder; and in every 
charge of murder, the fact of killing being first proved, all the 
circumstances of accident, necessity, or infirmity, are to be 
satisfactorily proved by the prisoner, unless they arise out of the 
evidence produced against him. But it is intended here only to 
speak of the more deliberate and depraved species of that offense, 
where a mind has brooded upon its prey, and marked out the 
object of destruction in cool blood; and not where there is heat 
of blood, arising from provocation, or from mutual combat.” 
Where there is a use of a dangerous weapon; where it is 
intended to destroy life, or to do some great bodily harm—and 
I use this qualification of some great bodily harm, because a 
person may use a dangerous weapon, and say that he did not 
intend to kill—if he intended to do some great bodily harm, and 
death ensue, it is not enough for him to say, “I meant merely to 
wound him; but the blow unluckily killed him.” It is no excuse: 
he intends to do great bodily harm. 

Then, what is it that will reduce murder to manslaughter ? 
It is said, in the passage that has been read, that it is out of 
regard for the frailty of human passion. Every man, called upon 
suddenly to defend himself, is inspired with a principle which 
puts him upon resistance; and if, during that period, he attacks 
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the party thus injuring him, by blows, and death ensues, it is 
regarded as done through heat of passion, and not through 
malice, or that cold-blooded feeling of revenge, which more 
properly constitutes the emotion, the feeling, the passion of 
malice. 

And so, again, in an instance which may be presented of heat 
of blood in mutual combat. Two persons come together, not 
intending to quarrel; because, if they do intend to fight a duel, 
then it is murder. But two persons come together; angry words 
arise; then they come to blows. It is immaterial who strikes 
first, supposing that there is nothing unfair on either side; but it 
is a fair combat. One seizes an instrument, and strikes a deadly 
blow. That is regarded as heat of blood; and, though not 
excusable, because a man is bound to control his passions, yet 
it is not that higher offense which is called murder. 

We have gone into these distinctions, though there is not much 
necessity for it; because, where death ensues, and there is no 
evidence of provocation, or of heat of blood, or mutual combat, 
the fact of killing implies murder. and the jury would be war- 
ranted in finding a verdict of murder. There seems to have 
been little evidence, in the present case, that the parties had a 
contest. There is some evidence of angry feelings; but angry 
words are not sufficient. And, unless these angry feelings 
resulted in angry words, and words were followed by blows, 
then there is no evidence of mutual combat, or provocation, on 
the one side or the other. With these distinctions, and without 
going more minutely into the law, we will proceed to the further 
consideration of this case. 

The party is charged with having committed the crime of 
murder upon the deceased. In order to establish this fact, two 
things are to be proved. In the first place, that death has been 
inflicted upon the party alledged to be deceased; of course, 
where he is dead, that this has been inflicted by violence; that 
it has been inflicted under such circumstances as to exclude, 
beyond reasonable doubt, any supposition of-.its being done 
either from accident or suicide. 

If a dead body is found, and seems to have been destroyed by 
violence, three questions should be asked. Did he destroy his 
own life? Was it caused by accident? or was it from violence 
inflicted upon him by others ? 

In most cases, there are facts and circumstances which surround 
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the case, which answer the questions at once. If you see the 
effect, and the cause is apparent, there is no more deliberation. 
You sometimes find that a coroner is called. Sometimes it is 
unnecessary to hold an inquest, although there may be some 
indications of a sudden death. What is the reason of a coroner’s 
inquest? A man has suddenly died, and it is proper that there 
are investigations into the cause of death. You percieve, by 
the whole course of this trial—by the tenderness of the law for 
the party deceased, and all connected with him —by the tender- 
ness, also, manifested toward the prisoner—how carefully and 
how scrutinizingly the law regards the life of every member of 
society. 

It is not necessary for me to say here, the spirit pervades the 
whole body of our law —that, before the law, all are equal; and 
whatever may be the circumstances of the individual, it makes 
no difference. Life has been destroyed by violence; therefore, 
the law institutes proceedings. And whether, as in one of the 
most recent cases which occurred, it be a colored child in a 
country almshouse, or whether it be one of the most eminent 
individuals in the community for science and wealth, it makes 
no difference. ‘The same apparatus is provided; the same 
security provided for every individual. Then, the purpose of the 
inquest is, when there is a sudden death, that the public shall be 
informed—and the community have a right to know—how it 
happened. Therefore, an oflicer is appointed, whose duty it is 
to go to the spot, take all the evidénce arising from the state of 
things, obtain a jury, and ascertain what are the facts. If, as in 
the present case, they appear to charge any individual, then that 
is the basis of further proceedings. If they are satisfied that it 
is by an act of God, a dispensation of Providence, then they must 
report that. The result is given to the proper authority. Thus, 
every means is taken to vindicate the law. If it be suicide, in 
England, the party forfeits his goods; in our commonwealth, 
there is nothing of the kind. And, therefore, if it be suicide, or 
accident, no further action is necessary. but, if some person is 
charged with murder, or manslaughter, affecting the life of the 
individual, then it is the duty of the officers to proceed further. 

This, gentlemen, is a case in which a person suddenly disap- 
pears —in which evidence has been laid before you, to show that 
he was deprived of life at or about a particular time, under such 
circumstances as to lead to a strong belief that some person or 
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other had done the act which led to this result. Now, this is to 
be proved by circumstantial evidence; that is, nobody saw the 
act done. And, therefore, it becomes important to state what 
circumstantial evidence is, and to give you some idea of the 
mode in which an investigation is to be pursued by the aid of 
circumstantial evidence. 

The distinction between direct and circumstantial evidence is 
this: direct or positive evidence arises where a witness can be 
called to prove the precise fact which is the subject of the issue 
in the trial; that is, did one man cause the death of another? 
That is the fact to be proved. Well, no witness saw it: but can 
it be proved? Circumstantial evidence may be of such a nature 
as to warrant a conclusive belief that somebody did it; and it 
would be injurious to the best interests of society, to have it so 
ordered that circumstantial proof can not avail. If it were 
necessary always to have positive evidence, how many of the 
acts committed in the community, which destroy its peace, which 
subvert its security, would go entirely unpunished? No, gentle- 
men; it is not so. There may be evidence quite as strong— 
indeed, sometimes considered stronger—from circumstantial 
evidence, as from positive. The attempt to compare one of 
these means of proof with the other is not based upon sound 
elements of comparison; because there is no common medium 
by which they can be compared. Each has its own advantages 
and disadvantages, and it is necessary to understand them both. 
The necessity, therefore, of resorting to circumstantial evidence, 
is absolute and is obvious. Crimes are secret. Most crimes 
seek the security of secrecy and of darkness. It is, therefore, 
necessary to use another mode of evidence than that which is 
direct, provided there is another mode; and thanks to a benefi- 
cent Providence, there is furnished a means of proof, in another 
way, which is quite as strong, and quite as satisfactory, as that 
arising from the direct testimony of a witness. 

But I have stated that each has its advantages and its disad- 
vantages. Now, the advantage of positive testimony is, that you 
have a man who, if he is to be believed, saw the act done; and 
the only question is, whether he is to be believed. You have 
the satisfactory evidence of that witness; and, from the cireum- 
stances and peculiarities in which he is placed, he may be entitled 
to belief. The advantage is, that you have a man who testifies 
to the fact itself. 
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But, in a case of circumstantial evidence, no person having 
witnessed the fact, you arrive at it by a series of other facts, 
which, by long experience, we have so associated with the fact 
in question, that they lead to a conclusion as direct, as positive, 
as satisfactory, as if it was derived from positive proof itself. 
Circumstantial evidence is founded on experience, and obvious 
facts and coincidences, establishing a connection between the 
known and proved facts, and the facts sought to be proved. 

It must be a fair and natural inference, not a forced or an 
artificial one. There are some instances where the law has 
declared that a fact shall be considered in evidence of such a 
conclusion ; but it has not commonly been so; and perhaps the 
better rule is, that it should not be so. It has sometimes been 
held, that a woman who is the parent of a bastard child, and 
who gives no notice of the birth of her child, being found with a 
dead child, it is to be presumed that she murdered it; but that is 
an artificial, and not a natural presumption. But, in circum- 
stantial evidence, the inference to be drawn from the facts is a 
probable one, and it should be a necessary one: the presence of 
one is proof of the existence of the other. 

For this purpose, therefore, each fact which is necessary to the 
conclusion must be distinctly proved. It is not, therefore, that 
you may offer partial proof of a variety of facts, and then ask 
the jury to draw an inference from them. Each fact must be 
proved, as I have said; that is, each fact necessary to the 
conclusion. 

It does sometimes happen, as it does in the present case, that 
facts are offered in evidence, not because they are necessary to 
the conclusion, but to show that they are consistent with it, and 
not repugnant to it. 

If the proof of one of these facts fails, it does not destroy the 
chain of facts; it fails only to give them that particular corrob- 
oration. I will only illustrate it by a fact in the present case, 
which | shall consider more particularly by and by. 

Suppose, for instance, there is proof here, which goes to show 
that the teeth found in the furnace were the identical teeth 
belonging to Dr. Parkman, as examined a fortnight before, and 
actually seen by one person the day before his disappearance. 
This has a tendency to prove that he was the person. The first 
great fact to be proved being what is called the corpus delicti, the 





The Webster Case. 459 


body of the crime; ordinarily, it is to prove that the crime has 
been committed. 

Now, suppose, at the same time, there is other evidence in the 
case, of a less conclusive nature —for instance, the shape, size, 
hight of these various parts, when put together, which would 
naturally conform to the body sought. Now, this latter view 
would fall short of being a conclusive circumstance, because the 
same hight, and the same other indications, might not be so 
indicative of the individual. They go to corroborate the first 
evidence thus far, that they are consistent with it; and a great 
part of the evidence is resorted to, not because each of these 
particular facts is necessary to establish the main conclusion, but 
because they go to show that the circumstances are not such as 
to be repugnant to, or inconsistent with it. It must depend upon 
a basis of facts, which must be as strictly proved by testimony 
as any other facts must be; the coincidences may be of a 
physical character, or of a moral nature. The ordinary views 
and feelings with which parties act are facts; and they are of 
such uniform operation that a conclusion may be drawn from 
them, that, if a person acts in a particular way, he does it from 
a particular motive. When they are of a physical and mechan- 
ical nature, they are very strong—sometimes they may be so 
strong that there can be no question on the subject. Take an 
instance where it is natural, or physical: certain circumstances 
may exist, which are so conclusive as to leave no doubt. 

One of the recent cases that occurred in this court was a 
murder, by stabbing in the heart with a dirkknife. What were 
the coincidences in that case? There was evidence tending to 
show that the party charged had possession of the knife during 
the day. On the next morning the handle of the knife was 
found, having been thrown into an open cellar. Some of the 
witnesses testified that that was the handle of the knife. After- 
ward, at a later hour of the day, the blade of that knife was 
found broken in the heart of the deceased: Now, when the 
pieces came to be fitted together, no person could have any 
doubt that that blade was the blade belonging to that handle. 
No two knives could have been broken in precisely the same way 
as to produce edges that would so precisely match. 

An instance is mentioned in the life of Lord Eldon, that he was 
in one of the courts, trying a criminal charged with murdering 


another with a pistol. There was a great deal of evidence 
Vou. II. ny. s. No. 10. 31 
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tending to show that he was near the place about the time the 
crime was committed, and other evidence going to create suspi- 
cion that he was the person who fired the pistol; but still the 
circumstances failed to be conclusive of fastening it precisely on 
the individual, which was the great object of all this investigation. 
The surgeon stated in his examination, in the presence of the 
Judge, that the pistol must have been very near the body. On 
being asked why, he replied, “ Because the body was blackened, 
and the wad found in it.” Said the Judge, “Did you keep that 
wad?” “I did,” was the response; and the Judge requested him 
to’examine it. It was found that the wad was made from a part 
of a song; and the other part was found in the defendant’s 
pocket. The two parts corresponded. 

I only put these as cases, showing what are, and what are 
not, circumstances from which conclusions may be drawn as 
satisfactorily as from positive testimony. But these are from 
physical causes. 

There is another class of ‘circumstances, which are to be 
considered as moral, arising out of the conduct of men in 
certain situations; because, from long experience, it is known 
that men act from motives; and that men, in certain circum- 
stances, are likely to act in a particular way. Indeed, this is 
the only mode in which a great variety of crimes can be proved; 
because there are many crimes which can be proved only from 
the intent. Now, the intent is a secret of the heart, which can 
be known only from his declarations; and those he may express 
to none: so that they may remain known only to Him who is 
the reader of all hearts, except by external acts. 

But it is reasoned from the fact that a man, doing a certain 
thing, acts in a particular way; and, as I have already stated, in 
another part of the case, a man is always presumed to intend 
the natural and usual consequences of his own acts. 

The natural conduct of men is such, that fair inferences can 
be drawn from it. It is necessary, to the proper administration 
of justice, that such evidence shall be admitted; because it is, in 
its nature, satisfactory ; and, if proved, it is equally conclusive. 

There are various other views taken—where, for instance, 
probable proof is brought of a state of facts, the absence of 
evidence tending to a contrary conclusion is then to be weighed, 
to be considered; and [ shall have occasion to consider that, by 
and by, in another part of the present case. So, if a party who 
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is called upon to meet a charge, and against whom stringent 
proof is produced, can offer satisfactory evidence to account 
for the circumstances in which he is placed, in another way, 
and does not do it, the presumption is, that the proof, instead 
of rebutting the charge, would have the contrary effect; and, 
therefore, he suppresses the evidence. 

There is another consideration, and that is this: that infer- 
ences coming from independent sources, different from each 
other, and tending to the same conclusion, not only support 
each other, but support each other with an increased weight 
of evidence. 

To illustrate. Suppose, for instance, in the case just men- 
tioned, that the paper containing the song was produced. It is 
barely possible that he might have picked up the piece. It is 
not conclusive that he wadded the gun himself, from the fact of 
the piece of paper being found in his possession. But suppose, 
from another and an entirely independent witness, it was proved 
that that individual purchased that paper, that particular song, 
at a shop, the day before; then we have concurrent circum- 
stances, coming from different sources, independent of each 
other, which bear upon the same conclusion, and therefore have 
a very strong tendency to establish the result. 

Under this head—that is, under the head that a party who 
can produce proof, and does not do it, thereby, to some extent, 
corroborates the evidence produced against him—may be 
referred various other considerations, where it is shown that 
the party has attempted to suppress proof, has endeavored to 
prevent things from being known which might make against 
him; such efforts, when proved, exert an influence against him. 

It sometimes happens that a man may be placed in such a 
situation, that he attempts to resort to deception, for the purpose 
of concealing proofs, when he is an innocent man, instead of 
having the fact produced. That was the point in the case 
produced yesterday, of a man who was convicted of the murder 
of his niece, because she suddenly disappeared under circum- 
stances that gave rise to the suspicion that she was dead; then 
he attempted to impose on the court, by presenting another 
person as his niece. The deception was discovered, and operated 
against him. 

In that light, in connection with these various considerations, 
certain rules can be applied to circumstantial evidence. The 
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first is, that the circumstance on which the conclusion depends 
must be fully established by proof. They are facts. They are 
not less to be proved by competent evidence than if they were 
the direct proof. Under this rule, great care is to be taken, by 
guarding against pretended circumstances, which might seem to 
raise suspicion against the party. These are found, detected ; 
and in general it may be considered as one of the wisest provis- 
ions of Providence, that where certain things have happened in 
reality, there they must, of necessity, correspond; because what 
has happened once, may happen again; and therefore, if the 
facts and circumstances all correspond, there is then a strong 
belief in their truth. But, if there be one circumstance repug- 
nant, not consistent with them, then they can not agree; because . 
two things impossible can not agree. The familiar illustration 
is, where persons have been slain, and placed in certain positions 
to make it appear that they had committed suicide. In one case 
of this kind, there was the print of a bloody hand—a bioody 
left hand—on her own left hand. It was, therefore, impossible 
that the theory of suicide could be maintained. 

So in another case, where a man was found dead, shot by a 
pistol ball, with the pistol in his hand. Of course, this indicated 
suicide. But, upon an examination of the bullet, it was found to 
be too large for the pistol; and hence you will see at once that 
suicide was impossible. 

The rule, therefore, is, that the circumstance upon which the 
conclusion depends must be proved. I have already attempted 
to distinguish that upon which the conclusion depends, and that 
which is not essential to the conclusion, but only corroboratory of 
it. If they are not of that character upon which the conclusion 
depends, then the failure of any one does not make the case fail, 
but only fails in the corroboration. 

The next rule to which I ask your attention is, that all the 
facts must be consistent. What has happened, may happen 
again. What is impossible, could not have happened. And, 
therefore, the facts must be consistent with each other. Consid- 
ering thera to be the facts upon which the conclusion depends, 
if any one fact is wholly inconsistent with the hypothesis of guilt, 
it, of course, breaks that chain of circumstantial evidence, and 
puts an end to the case. Of this character, gentlemen, is an 
aii, And what is an alii? A man is charged with crime. He 
says, | was elsewhere—alibi, the Latin word for elsewhere. Well, 
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if that is true, that can not be consistent with the fact of his 
being there at that time. At precisely eight o’clock, on a given 
evening, he is proved to be in one place; therefore, he can not 
be in another place at precisely the same hour. That has been 
the source of a vast deal of contrariety; because an alibi is 
easily suggested. With a little contrivance, and a little arrange- 
ment of proof, a person may seem to have been in one place 
when he was in another. If the alibi is proved, then it is a 
certain conclusion; because a person can not be in two places 
at the same time. Therefore, showing him to be in one, shows 
him not to be in the other. but, wherever such proof is 
attempted, there must be the most rigid and strict inquiry 
whether the fact is proved to the satisfaction of the jury; and 
false testimony, in the attempting to prove that a man was in 
another place from his real one, is open to all the various 
suggestions of contrivance, such as the appearance of sudden 
riding from one place to the other, and various other modes of 
that description. 

Another fact, which appears in one of these cases. A man 
was accused of stealing timber. The evidence was gone through 
with, and seemed to make a very strong case against him. But, 
on the whole, it was proved that, if he did it, he did it alone. 
Then a witness came forward and stated that one man could not 
lift the timber; it would take five. That was sufficient to close 
the case. 

But where the circumstances are proved —where they lead to 
a certain result—it may not be the same species of evidence ; 
but it is legal evidence, competent evidence, and evidence which 
is necessary, in many cases, in order that the guilty may not 
escape. But they must be of a conclusive tendency. Yet, how 
is that conclusive tendency to be shown? Whether the party 
had, or had not, the motive to do the act, may be shown; that 
there was an advantage to be gained by it—plunder to be 
obtained. The circumstances which the party fails to prove, 
when he might prove them; the attempt to create and impose 
false evidence; the attempt to withdraw attention from himself 
to a third person—to suppress actual facts, and various other 
modes of this description: these all tend to show, that circum- 
stances which might have affected that party, as well as any 
other party, were such as to implicate him, because of something 
wrong. Having a motive, and nobody else having such a motive, 
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nor there being any other cause of homicide shown —such as 
making threats, manifesting a disposition to do the act, and 
various other things—come under the head of what I have 
stated to be moral coincidences, and facts which coexist with 
each other. The facts should be, to a moral certainty, exclusive 
of any other reasonable hypothesis, besides the one proposed to 
be proved. ‘This is merely an expansion of the last suggestion 
which I made. ‘They must be such not only as are consistent 
with the guilt of the party, but must exclude and overthrow 
every other reasonable hypothesis. They must have a tendency 
to show that no other individual could, under any reasonable 
presumption, have done the act which is alledged to be done by 
the party. They must prove the corpus delicti, or the offense 
committed —the fact that the crime has been committed. The 
evidence must prove, not only, in a case of homicide, or death by 
violence, the hypothesis presented, but, to a reasonable extent, 
it must exclude a reasonable hypothesis by suicide, or by the 
act of another party. This is to be proved beyond reasonable 
doubt. 

Now, then, gentlemen, what is reasonable doubt? It is not 
possible doubt only; because everything is doubtful. It is that 
doubt which, after the entire consideration of all the evidence 
has been taken, leaves the jury uncertain. It is not a mere 
probability, arising from the doctrine of chances, that it is more 
likely to be so than otherwise ; but a reasonable, moral certainty : 
that is, a certainty that weighs upon the mind, weighs upon the 
understanding — satisfies the reason and judgment that, without 
leaving any other hypothesis, the facts are such as to implicate 
the defendant, and do not implicate anybody else. This we take 
to be proof beyond reasonable doubt; because, if it went beyond 
that, if it required absolute certainty, as it is of a moral char- 
acter, this species of evidence would always be insufficient. It 
is, therefore, that evidence which excludes every other hypothesis, — 
beyond reasonable doubt. 

Now, we are to consider these rules as applying to the present 
case. The charge is a charge against Dr. Webster, of the willful 
murder of Dr. Parkman, on the 23d of November last. 

In the first place, it is necessary to ask, what is the indictment, 
inasmuch as it is the duty of the court to decide upon all points 
of law, and as the form of indictment is a question of law, | 
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under the authority which has been presented here. We have 
investigated this subject, and I now give the result. 

‘This indictment contains four counts. I will not read them; 
but it charges the commission of the act of homicide by four 
different modes of death. Legal proceedings, established by 
old, long, well-confirmed precedents, sometimes do seem to 
differ. But the general rule is, that no man shall be held 
responsible for crime, in any form, until it has been substantially 
set out in some charge—substantially and formally set out in 
some charge. But whatever may be the form, the offense shall 
be fully and formally, clearly and substantially, set forth. It 
therefore often becomes necessary to set forth several counts. 
When a person, who does not know these rules, sees these 
counts, he is very apt to say that these are inconsistent. But 
we are to consider that a party who draws the indictment often 
does not know which charge will be proved; but, in order to 
meet the evidence, he may set them forth in as many counts as 
he pleases, and aver as many modes of death as he chooses; 
and if any one of them is proved, that is all that is necessary 
to sustain the indictment. Satisfactory proof of any one mode 
of death is sufficient. 

It is said that there are various forms of indictment, adapted 
to many of the modes in which death may be inflicted. But is 
not science continually discovering new modes? Suppose, in 
the chemical laboratory, a person might be held fast, while 
chloroform was placed over his mouth, until he dies. Suppose 
such a case has never before occurred. Shall such a party 
escape on that account? I think not. And, therefore, as in 
cases of new modes of locomotion, the common law has a rule 
for all new cases. Not that it foresaw that a steamboat would 
be built, or that railroads would intersect the country; yet its 
general principles embrace all these cases. And, therefore, 
whatever be the form of death, still the charge in the indictment, 
if it presents the mode of death in as special a manner as the 
circumstances of the case will allow, is sufficient. 

The same authority that has been cited I will read a passage 
from. (East’s Crown Law, chap. 5, sec. 13.) “The manner of 
procuring the death of another, with malice, is, generally speak- 
ing, no otherwise material than as the degree of cruelty, or 
deliberation, with which it is accompanied, may in conscience 
enhance the guilt of the perpetrator; with this reservation, 
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however, that the malice must be of corporal damage to the 
party. And, therefore, working upon the fancy of another, or 
treating him harshly or unkindly, by which he dies of fear or 
grief, is not such a killing as the law takes notice of. But he 
who willfully and deliberately does any act which apparently 
endangers another’s life, and thereby occasions his death, shall, 
unless he be clearly proved the contrary, be adjudged to kill him 
of malice prepense.” The mode is not material. 

How are we to consider this indictment? The first count 
contains the charge of death by striking with a hammer; the 
second, by something nearly like it; the third, by throwing upon 
the floor, and beating with the hands and feet, and thereby 
producing death ; and the last is the count which | shall presently 
read. 

Now, in a case of this description, if the parties prove, to 
your satisfaction, that Dr. Parkman lost his life by any means 
suggested, of which there has been proof offered, perhaps the 
reasonable probability would be, independent of any direct proof 
about the body, that it was done by a blow, or a stab in the side, 
or something similar; and, therefore, if such fact were proved, it 
might be considered sufficient. It may be impossible to deter- 
mine in which of these modes death was produced ; yet, if it was 
made in some of the modes suggested, then it will warrant the 
finding against the defendant. 





The last count is as follows: 


ee “ And the jurors aforesaid, upon their oaths aforesaid, do further 
present, that the said John W. Webster, of Boston aforesaid, in 
the county aforesaid, in a certain building known as the Medical 
: College, there situate, on the 23d day of November last past, in 
‘a and upon the said George Parkman, feloniously, willfully, and of 
his malice aforethought, did make an assault on him the said 
George Parkman, in some way and manner, and by some means, 
J instruments and weapons, to the jury unknown, and did then and 
oS there, feloniously, willfully, and of his malice aforethought, deprive 
of life, so that he, the said George Parkman, then and there died ; 
and so the jurors aforesaid, upon their oaths aforesaid, do say, 
that the said John W. Webster, him the said George Parkman, 
f in the manner and by the means aforesaid, to the said jurors 
es unknown, then and there, feloniously, willfully, and of his malice 
E aforethought, did kill and murder, against the peace and dignity 
pi of the commonwealth aforesaid, and contrary to the form of the 
b statute in such case made and provided.” 
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adopt it, that this is a good count of the indictment; and, from 
the necessity of the case, it is so; because circumstances may 
be imagined in which the cause of death could not be introduced 
into an indictment. Some books enumerate various modes in 
which death may be inflicted —strangling, smothering, and 
depriving of breath; but, if new modes occur, as the use of 
ether, or chloroform, continued so as to produce death, the body 
may be put into such a condition that no one can determine 
how death was occasioned, and, it may be said, “to the jurors 
unknown.” The precaution which is taken in the books, in 
explaining murder, shows that death produced merely by fright 
or grief is not included. A person who frightens another to 
death is not, strictly speaking, a murderer. Murder must be 
some physical force applied to the person. This count charges 
an assault. That is a technical term, well understood in law; 
it is something inflicted upon the person, and naturally excites 
sudden and violent resentment. 

Then this count charges death, by means, instruments, and 
weapons, to the jurors unknown. Now, the rules of law pre- 
scribe that the grand jury will present the charge with as much 
certainty as the circumstances will admit. And if there was no 
evidence by which they could specify more particularly, then this 
count is conformable to the law. And, therefore, if you are 
satisfied that the defendant is guilty of the crime charged, this 
form of indictment is sufficient to warrant a conviction. This 
is all, I believe, it is necessary to state, with regard to the form 
of the indictment. 


THE SENTENCE OF WEBSTER. 


[In the annals of criminal jurisprudence, we have met with nothing more beautifully 
appropriate and affecting than this address to the prisoner. Ep.] 


The vast audience having been seated, the Attorney General, 
Hon. John H: Clifford, rose, and in a tremulous and scarcely 
audible voice, addressed the bench as follows: : 

May it please your Honors: The prisoner at the bar, at the 
January term of the municipal court, in this county, was indicted 
by the grand jury for the crime of willful murder. On that 
indictment, according to the provisions of the law, the prisoner 
was arraigned, and pleaded “not guilty.” Counsel of his own 
selection, capable and faithful, were assigned to him by the court, 
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to assist in preparing and conducting his defense. The issue 
then found has been presented to a jury almost of his own 
selection. Every aid from counsel has been rendered, in making 
out his defense, that could be rendered, and that jury have found 
him guilty of the charge. It now becomes my painful duty to 
move that the sentence, which the law of this commonwealth 
affixes to this oi.ense, should be passed upon the prisoner. 

Mr. George C. Wilde, the Clerk of the Court, holding the 
indictment in his hand, now addressed the prisoner: “John W. 
Webster, have you anything to say why sentence of death should 
not be pronounced upon you, according to law ?” 

The prisoner, upon the cail of his name, rose, and placing his 
hands upon the bar in front of the dock, looked calmly toward 
the bench. He seemed as if disposed to speak; but, after a 
bow, again resumed his seat, without doing so. 


ADDRESS AND SENTENCE. 


Chief Justice Shaw then addressed the prisoner as follows. 
Upon the call of his name, Professor Webster stood up, and, 
during the speech of the venerable Judge, it would have been 
difficult to determine which was the most affected, himself or the 
unfortunate man to whom his remarks were addressed : 

John W. Webster: In meeting you here for the last time, to 
pronounce that sentence which the law has affixed to the high 
and aggravated offense of which you stand convicted, it is impos- 
sible, by language, to give utterance to the deep consciousness of 
responsibility, to the keen sense of sadness and sympathy, with 
which we approach this solemn duty. Circumstances, which all 
who know me will duly appreciate, but which it may seem hardly 
fit to allude to in more detail, render the performance of this 
duty, on the present occasion, unspeakably painful. At all times, 
and under all circumstances, a feeling of indescribable solemnity 
attaches to the utterance of that stern voice of retributive justice 
which consigns a fellow being to an untimely and ignominious 
death ; but when we consider all the circumstances of your past 
life, your various relations to society, the claims upon you by 
others, the hopes and expectations you have cherished, and 
contrast them with your present condition, and the ignominious 
death which awaits you, we are oppressed with grief and anguish, 
and nothing but a sense of imperative duty, imposed on us by 
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the law, whose officers and ministers we are, could sustain us in 
pronouncing such a judgment. 

Against the crime of willful murder, of which you stand 
convicted —a crime at which humanity shudders, a crime every- 
where, and under all forms of society, regarded with the deepest 
abhorrence — the law has denounced its severest penalty, in these 
few and simple, but solemn and impressive words: 

“ Every person who shall commit the crime of murder shall 
suffer the punishment of death for the same.” 

The manifest object of this law is the protection and security 
of human life—the most important object of a just and paternal 
government. It is made the duty of this court to declare this 
penalty against any one who shall have been found guilty, in 
due course of the administration of justice, of having violated 
this law. It is one of the most solemn acts of judicial power 
which an earthly tribunal can be called upon to exercise. It is 
a high and exemplary manifestation of the sovereign authority 
of the law, as well in its stern and inflexible severity, as in its 
protecting and paternal benignity. It punishes the guilty with 
severity, in order that the right to the enjoyment of life —the 
most precious of all rights—may be more effectually secured. 

By the record before us, it appears that you have been indicted, 
by the grand jury of this county, for the crime of murder ; alledg- 
ing that, on the 23d November last, you made an assault on the 
person of Dr. George Parkman, and, by acts of violence, deprived 
him of life, with malice aforethought. This is alledged to have 
been done within the apartments of a public institution in this 
city, the Medical College, of which you were a professor and 
instructor, upon the person of a man of mature age, well known, 
and of extensive connections in this community, and a benefactor 
of that institution. The charge of an offense so aggravated, 
under such circumstances, in the midst of a peaceful community, 
created an instantaneous outburst of surprise, alarm, and terror, 
and was followed by a universal and intense anxiety to learn, 
by the results of a judicial proceeding, whether this charge was 
true. The day of trial came; a court was organized to conduct 
it; a jury, almost of your own choosing, was selected in the 
manner best calculated to insure intelligence and impartiality ; 
counsel were appointed to assist you in conducting your defense, 
who have done all that learning, eloquence, and skill could 
accomplish, in presenting your defense in its most favorable 
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aspects; a very large number of witnesses were carefully exam- 
ined; and, after a laborious trial, of unprecedented length, 
conducted, as we hope, with patience and fidelity, that jury 
have pronounced you “guilty.” 

To this verdict, upon a careful revision of the whole proceed- 
ings, | am constrained to say, in behalf of the court, that they 
can perceive no just or legal ground of exception. 

“ Guilty!” How much, under all the thrilling circumstances 
which cluster around the case, and throng our memories in the 
retrospect, does this single word import! The willful, violent, 
and malicious destruction of the life of a fellow man, in the 
peace of God, and under the protection of the law—yes, of one 
in the midst of life, with bright hopes, warm affections, mutual 
attachments, strong, extensive, and numerous, making life a 
blessing to himself and others! 

We allude thus to the injury you have inflicted, not for the 
purpose of awakening one unnecessary pang in a heart already 
lacerated, but to remind you of the irreparable wrong done to 
the victim of your cruelty, in sheer justice to him whose voice 
is now hushed in death, and whose wrongs can only be vindicated 
by the living action of the law. If, therefore, you may, at any 
moment, think your case a hard one, and your punishment too 
severe—if one repining thought arises in your mind, or one 
murmuring word seeks utterance from your lips—think, oh! 
think of him, instantly deprived of life by your guilty hand; 
then, if not lost to all sense of retributive justice, if you have 
any compunctious visitings of conscience, you may, perhaps, be 
ready to exclaim, in the bitter anguish of truth, “I have sinned 
against Heaven and my own soul; my punishment is just; God 
be merciful to me, a sinner !” 

God grant that your example may afford a solemn warning to 
all, and especially to the young! May it impress deeply upon 
every mind the salutary lesson it is intended to teach, to guard 
against the indulgence of every unhallowed and vindictive 
passion; to resist temptation to any and every selfish, sordid, 
and wicked purpose; to listen to the warnings of conscience, 
and yield to the plain dictates of duty; and, while they instine- 
tively shrink with abhorrence from the first thought of assailing 
the life of another, may they learn to reverence the laws of God, 
and of society, designed to secure protection to their own! 

We forbear, for obvious considerations, from adding such 
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words of advice as may be sometimes thought appropriate, on 
occasions like this. It has commonly been our province, on 
occasions like the present, to address the illiterate, the degraded, 
the outcast, whose early life has been cast among the vicious, the 
neglected, the abandoned—who have been blessed with no 
means of moral and religious culture —who have never received 
the benefits of cultivated society, nor enjoyed the sweet and 
ennobling influences of home. To such a one, a word of advice, 
upon an occasion so impressive, may be a word fitly spoken, and 
tend to good. But in a case like this, where these circumstances 
are all reversed, no word of ours could be more efficacious 
than the suggestions of your own better thoughts, to which we 
commend you. 

But, as we approach this last sad duty of pronouncing sentence, 
which is, indeed, the voice of the law, and not our own, yet, in 
giving it utterance, we can not do it with feelings of indifference, 
as a mere formal and official act. God forbid that we should 
be prevented from indulging and expressing those irrepressible 
feelings of interest, sympathy, and compassion, which arise 
spontaneously in our hearts; and we do most sincerely and 
cordially deplore the distressing condition into which crime has 
brought you! And though we have no word of present conso- 
lation, or of earthly hope, to offer you, in this hour of your 
affliction, yet we devoutly commend you to the mercy of our 
heavenly Father, with whom is abundance of mercy, and from 
whom we may all hope for pardon and peace! 

And now nothing remains but the solemn duty of pronouncing 
the sentence which the law affixes to the crime of murder, of 
which you stand convicted, which sentence is, [the court and 
spectators rising ]— 

That you, John W. Webster, be removed from this place, and 
detained in close custody in the prison of this county, and thence 
taken, at such time as the executive government of this common- 
wealth may, by their warrant, appoint, to the place of execution, 
and there be hung by the neck until you are dead. 

And may God, of his infinite goodness, have mercy on your 
soul ! 
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CAPITAL PUNISHMENT. 


FOR THE WESTERN LAW JOURNAL. 


In the June number of your journal, you publish an article 
from the National Intelligencer upon the subject of capital 
punishment, with the remark that you have been prompt to pub- 
lish good articles upon either side. Judging from the character 
of the foregoing article, we have presumed that, if your standard 
of excellence included such a communication as the one just 
mentioned, there would be some hope for a replication, even if 
it would be commonly classed as a feeble effort. 

The opening argument of the article states that the justice of 
capital punishment, for those who have committed murder, has 
never been questioned until lately. If this were any proof of 
the propriety of that mode of punishment, instances could be 
multiplied to infinity of errors and vices in which the world has 
grown gray. But age can never give falsehood the face of truth ; 
and iniquity, linked with antiquity, is only the foul rust feeding 
upon the goodly basis. Who, in plain words, would advocate, or 
wish to perpetuate, a wrong, solely because it had the sanction of 
time? None. And yet no less a proposition is here supported, 
by the inference which the premises naturally draw. Next, we 
have the shield of Scripture thrown over capital punishment, to 
which we can but quote Shakspeare’s language, and say, that 


«The devil can quote Scripture for his purpose.” 


With every reverence for holy writ, we know no reason which 
justifies any one in dragging up Rabbinical statutes from the 
ruins and moldy sarcophagus of the past, and making them 
proper laws for the government of the present. The reason for 
a thousand maxims in that obsolete and bloody code has ceased, 
and the rule has ceased with it. Those laws were suited to those 
times. Society now stands upon a different basis; and it would 
be as preposterous to go through the formula of bull butchering, 
or sheep slaughtering, as sacrifices, at this day, as it would be to 
adopt any other rule of that time, without a rational foundation 
suited to this peculiar age. 

It is no uncommon thing for would-be knights, whipped out of 
the field of argument, to ensconce themselves behind the walls 
of the Church, and, peering forth from the hallowed precincts of 
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the sanctuary, cry, “ Victory!” with a valor and lustiness truly 
heroic. The fact is, that holy writ has nothing at all to do with 
this great question of social or political economy. The mere 
maxim, that “whoso sheddeth man’s blood, by man shall his 
blood be shed,” is not only translated incorrectly, but it is the 
doctrine of the lex talionis—a kind of law which has long since 
shown to be as wholly impracticable as it is unjust and ridiculous 
in principle. 
Again: the writer urges the argument of example. If this 
: proves anything, it certainly proves the converse of his position. if 
: He says, “A criminal, dangling from the gallows, is well caleu- : 
lated to excite a train of sober thought.” This is so far from a 
fact, that any one, who has observed a public execution, must 
have been shocked at the exhibition of a total lack of all impres- 
sive solemnity. Jests are cracked under the scaffold; women, 


hee 


with an unaccountable morbid appetite for horrors, crowd around a 
the gibbet, and become as hungry as harpies for a sight of the ‘- 
shocking spectacle of a criminal hanging, like Mahomet’s coffin, 4 


between heaven and earth; and, upon each repetition of the 
scene, the appalling show of a public execution becomes a 
broader farce, and the finer feelings of human nature, famil- : 
iarized with the revolting exhibition, grow callous at beholding 4 
it become a banquet, where hardened wretches feast their ogre ie 
appetites, and make a horrible jest of death. Example is nothing 
in public execution ; and private executions, in prison yards, have 
not even this poor and false excuse of affording a wholesome em 
example. iy 

The writer states that “there are many callous natures, so 4 
dead to all sense either of honor or shame, that fear is their is 
only restraint, death their only punishment.” To such maxims, 
the language of the Marquis of Beccaria is a silencing answer: q 
viz., that “it is the certainty, and not the severity, of a punish- is 
ment, which deters a criminal from committing a capital crime.” - 
Now, is there any certainty of conviction under the criminal 4 
code in the matter of capital punishment? Any man of common E 
sense, who watches the course of verdicts in such cases, will ‘i 
answer without hesitation that there is no certainty. Juries not 
only discharge upon the shadow of a doubt, but frequently upon 
the shadow of a shadow. Any equivocal hypothesis, no matter 
if it contains substance, or not, is all sufficient to ground an 
acquittal upon. The truth is, that when twelve men know that 
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upon their decision a human being is to be hurried into eternity, 
red with the blood of crime upon him, they make a fearful pause 
before they pronounce their verdict ; and, if there is any plausible 
apology for letting that cup pass from him and them, they 
instantly seize upon it. ‘This is the leaning of humanity toward 
mercy, and from justice. Here philanthropy is so solicitous to 
protect the life of the prisoner, that the stern duty due to society 
for violating its regulations is lost sight of entirely. Example: 
when a man is convicted for murder upon _ circumstantial 
evidence, and he receives the true punishment for his offense 
against society —viz., exclusion from the pale of that society — 
time may develop matters which will prove conclusively that an 
erroneous verdict has been rendered; and then opportunity is 
afforded, in some measure, to redress the great wrongs put upon 
the unfortunate accused. But when the vindicatory portion of 
the criminal law has executed its vengeance upon the being so 
charged and convicted of murder, and afterward found innocent, 
it is vain that the judge and jurors attempt to solace themselves 
under the extenuating pretext that they acted under the best 
lights of their reason. The condemned is gone, beyond the 
power of reclamation or recall; and years of regret can not 
give back a moment of life. 

For five thousand years this capital punishment system has 
been practiced, and yet it has not achieved its end. In fact, 
when it was the penalty for larceny, in England, it can not be 
said that its example then was suflicient to deter persons even 
from the paltry matters of peculation and pilfering, although 
the penalty was death! How, then, can it be supposed that it 
would operate as a bar to the commission of the crime of murder, 
which no one undertakes except under circumstances and feelings 
of dreadful desperation? If ingenuity were taxed to find a 
punishment more bloody and excruciating than any yet devised 
for murder, it could not have the effect of preventing a single 
murder, so long as there was hope of escape under the present 
multitudinous defenses: for juries now-a-days have no difficulty 
in believing and finding a murderer to be a monomaniac, 
whenever he has exhibited in the course of his life any very 
extraordinary eccentricities ; ergo, he must pass free, lest those 
whom God has seen fit to afflict should be more afflicted by their 
fellow men. How false is this philanthropy, which turns mur- 
derers and poisoners at loose upon society, upon the hollow 
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pretext of a disordered reason! To follow such reasoning must 
naturally lead to the conclusion, that the commission of all crim- 
inal offenses is the result of an irrational mind, only decreasing 
in point of soundness, or rationality, in proportion to the enormity 
of the crime committed. Hence, every variation from the stand- 
ard of virtue would be a derangement, and every greater vice a 
proof positive of insanity. The result is, that monomaniacs have 
become as common as murderers. 

The writer asks, “If the punishment. of death, for crimes of 
the highest grade, is abolished, what is to be substituted in its 
place?” If existing institutions are torn down, what will be 
erected upon the ruins? We will answer that, against the five 
thousand years of practice of capital punishment, we have the 
experience of about half a century of imprisonment for life, as 
a substitute for the other penalty. In those countries in which 
it has been abolished, both in Europe and America, no increase 
is shown in the commission of capital crime; or, even if such 
were the case, sufficient time has not elapsed since the abroga- 
tion of the old law, and the adoption of the new, to test the 
question of its policy. And we hold it beyond controversy, that, 
in those countries and states which have abolished capital 
punishment, there is far greater certainty of conviction —more 
verdicts being rendered justly, when it is known to the jurors 
that there is a bare possibility of the circumstantial evidence of 
a case being incorrect. That the prisoner should have the 
benefit of all the doubts, is true; but that men should be 
permitted to go unpunished for the commission of crime, upon 
vague and shadowy dubiety, half-disclosed possibilities, and 
violent presumptions in the face of facts, is to defeat the end 
and purpose of the law, whose aim was, from its origin, the 
defense of society and the punishment of offenders. Now, the 
plain logical deduction from these facts is, that the punishment 
by hanging is too violent, and thereby defeats itself; in other 
words, it prevents conviction by allowing loose surmises and 
suppositions to stand for sound and substantial doubts, and 
throws everything of questionable character in favor of the 
prisoner, and against the laws which support the social order 
of society. Thus, instead of this repeal of capital punishment 
being, as he says, “an invitation, by statutes, to come here and 
take shelter under the protecting folds of law,” it is the only 
mode by which, justice can get hold of villians, whose hearts 
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are so corrupt and gangrened within them that their monstrous 
acts are made out the results of madness, under the pretext 
that the crime is too horrible to be committed by a sane and 
accountable creature. Again we say, that philanthropy is mis- 
placed, which, by fixing the penalty too high, gives room for the 
escape of the guilty, and defeats the very ends of justice, and 
the welfare of society which it seeks to sustain. 
W. W. Fospick. 
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CAN THE SUPREME COURT TRY A CAPITAL OFFENSE? 


FOR THE WESTERN LAW JOURNAL. 


Dayton, June, 18590. 

Hon. T. Watxer—Dear Sir: I have twice stated, in my 
Revising Index, that the supreme court has no criminal juris- 
diction, and referred to the authorities. (Notes on Swan’s Stat., 
*725, §§18, 19, 21; *732, §§54, 55, 56: Index, p. 66.) On another 
page, I stated what jurisdiction they had, and excluded the idea 
of its extending to criminal cases. (Notes on Swan, *222, §2: 
Index, p. 33.) 

Understanding that the supreme court have tried capital cases 
since March, 1845, and fearing that some of the honorable judges 
will some day be hanged for murder, for a sentence and execution 
“not authorized by lawful commission,” * I venture to suggest the 
grounds of that opinion. 

Whatever jurisdiction the supreme court has to try any case, is 
conferred by the second section of the act to organize the judicial 
courts, passed February 7, 1831. (Swan’s Stat., 222, §2.) The 
right in the accused to elect where he will be tried, presupposes 
that both the common pleas and the supreme court may have 
jurisdiction of the offense. But, if jurisdiction were taken away 
from either, is it not manifest that the right of election by the 
accused, ceases? Can a man, on trial for his life, elect to be 
tried before a judge, who will be held guilty of a high offense, 
if he sentences him to execution, and of murder, if that sentence 
is executed? For no one dreams that consent can confer juris- 


* «Tf judgment of death be given by a judge not authorized by lawful commission, and 
execution is done accordingly, the judge is guilty of murder.” 4 Black. Comm., 178. 
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diction. This, though it is begging the question, shows that the 
election does not confer the jurisdiction, but is only incidental to, 
and ceases with it. 

The only hermeneutics required here may be supplied by the 
printer. Italicize the portions of the section repealed. 

“Sec. 9. The second section of the act entitled ‘an act to 
organize the judicial courts, passed February 7, 1831, except so 
much thereof as gives the supreme court original and appellate 


jurisdiction in proceedings in chancery, . . . . is repealed.” 
O. L. xliii, 81, March 12, 1845. 


“ An act to organize the judicial courts. Passed February 7, 1831. 

“Sec. 2. That the supreme court shall have original jurisdic- 
tion of all offenses, the punishment whereof is capital, and jurisdiction 
concurrent with the courts of common pleas in all civil cases, 
both at law and in equity, where the cause or matter in dispute 
exceeds $1,000; and appellate jurisdiction from the court of 
common pleas, in all civil [read chancery] cases in which the 
court of common pleas has original jurisdiction.” 

Are not the portions italicized in this section repealed by 
section nine, above cited? If so, draw a pen through them, 
and, reading the remainder of the section as it will then stand, 
are you of opinion that a judge of the supreme court will be 
perfectly safe in trying a capital offense ? 

Truly yours, M. E. Curwen. 
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Hicks v. Gregory. 





[19 LAW JOUR. REP., Cc. P. 81.] 


ASSUMPSIT—CONSIDERATION—MAINTENANCE OF CHILD. 


The reputed father of an illegitimate child wrote to the mother, “ As I always promised that 
you and your child should never want, I will allow you £100 a year for your life and 
little Emma’s, to be paid quarterly into the bank wherever you live, ete. Of course, if 
I hear of your behaving ill, or bringing up the child improperly, I will stop the 
allowance to you.” Held, by Wilde, C. J., and Maule, J. (dissentiente, Williams, J.), 
that the annuity of £100 was promised in respect of an executory consideration — the 
future bringing up of the child properly — which was sufficient to support an assumpsit ; 
and that the promisee, having executed her part of the contract, the promise to pay was 
binding on the defendant. 


Assumpsit. The declaration, after nile that the defendant 
was the executor of Robert Gregory, and that, before the making 
of the promise of Robert Gregory thereinafter mentioned, the 
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plaintiff, being sole and unmarried, had been seduced and 
carnally known by the said Robert Gregory, and that, by means 
of said seduction and carnal knowledge, the plaintiff was after- 
ward delivered of a bastard child, to wit, a daughter, which said 
child had been, and was, begotten by the said Robert Gregory, 
and was still living; alledged that afterward, and in the lifetime 
of the said Robert Gregory, and before the making of the said 
promise, the plaintiff, so being sole and unmarried as aforesaid, 
and having wholly relinquished and given up all cohabitation 
and immoral intercourse with the said Robert Gregory, had, at 
his request, undertaken and then had the care and nurture of the 
said child; and that thereupon afterward, and in the lifetime of 
the said Robert Gregory, to wit, etc., in consideration of the 
premises, and that the plaintiff would behave well, and continue 
to take charge of, and properly bring up, her said child, he, the 
said Robert Gregory, then promised the plaintiff that he, the said 
Robert Gregory, his executors, or administrators, would allow 
and pay to the plaintiff £100 a year for and during the life of 
the plaintiff and that of the said child, to be paid quarterly, that 
is to say, on the Ist of July, etc:, in each and every year during 
the time aforesaid, the first of such quarterly payments to be 
payable on the Ist of July, 1814. The declaration averred that 
the plaintiff always, etc., behaved well, etc., and continued to 
take charge of, and so properly to bring up, and had properly 
brought up, the said child, and that the child was still alive, and 
assigned for breach nonpayment of eight quarters of a year of 
the said annuity. 

The defendant pleaded, inter alia, non assumpsit; and at the 
trial, before Platt, B., at the Oxfordshire Summer Assizes for 
1848, the plaintiff put in evidence, in support of the promise, 
the following letter: 

“ Dublin, July 4, 1814. 

“ My pear Euiza: I this day received your letter, and was much 
surprised at your not having heard from me, as I have written to 
you very often, sending you money. I suppose you have seen 
Townsend, informing you of the absolute necessity of my parting 
with you altogether. My father never would have done anything 
for me, if I continued living with you. But, as 1 always promised 
that you and your child should never want, I will allow £100 a 
year for your life and little Emma’s, to begin from the first of 
July, and to be paid quarterly into the bank wherever you live, 
which | think will be sufficient to keep you in great comfort. As 
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I shall always be most anxious for your and child’s welfare, I 
would by all means advise you immediately to leave Oxfordshire, 
and live in some county where you are not known. My father 
will write to the banker, about your money, as long as you 
remain in Oxford. I hope you will let me know what you mean 
to do; and any advice, or assistance, [ can ever give you, I will 
with pleasure. Pray send me all my receipts, and whatever 
papers you have of mine of any consequence. Let me know if 
you owe any money, and I will pay it. Of course, if I hear of 
your behaving or bringing up your child improperly, I will stop 
the allowance to you. But I am sure you never will. I have 
written to T., to give you all the advice he can; and, with sincere 
wishes for your and child’s happiness, believe me, yours, ete. 
“ (Signed) Rosert Grecory.” 


The plaintiff had always conducted herself well, and had also 
brought up the child properly, which was still living. The 
testator paid the annuity regularly up to the time of his death, 
and his executor now disputed his obligation to pay. Upon the 
plaintiff’s case having been proved as above, the defendant’s 
counsel objected that the above letter did not support the 
promise and the consideration as laid in the declaration, and 
that there was no binding promise on the part of the testator. 
The learned judge overruled the objection, and gave the defend- 
ant leave to move to enter a nonsuit. The jury found a verdict 
for the plaintiff, for £200. 

In a former term, Whately obtained a rule nisi to enter a 
nonsuit, against which — 

Keating and Phillimore now showed cause: The sole question 
for the court is the meaning of the letter of the 4th of July; and 
it is submitted that the construction put upon it by the learned 
judge, at the trial, was correct. It was then, and will be now, 
argued that the consideration was past cohabitation, executed 
bad conduct, and, therefore, insufficient to support the promise ; 
and that would be so, if the letter meant that. But the promise 
therein is in respect of an executory consideration — the execu- 
tion of future good conduct, in behaving well, and bringing up 
the child properly. If that object is apparent, the court will not 
be astute to defeat the intention of the writer. The letter should 
be looked at and interpreted as a whole, without laying too much 
stress on any particular part of it. The proper maintenance and 
bringing up of the child was the chief object of the father, who 
wrote the letter. Jennings v. Brown, 9 Mee. & W., 496; s. c. 12 
Law J. Rep., n. s., Exch. 86, decides that the maintenance of the 
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child is a sufficient consideration to sustain assumpsit. The 
declaration in this case alledges that the plaintiff was seduced 
by the promiser; but no reliance is placed upon that, as Binning- 
ton v. Wallis, 4 B. & Ald., 650, is overruled by Beaumont v. Reeve, 
9Q. B. Rep., 483; s. c. 15 Law J. Rep.,n.s., Q. B. 141, wherein 
Patterson, J., referred to Gibson v. Dickie,3 M. & S., 463, where 
a consideration that the plaintiff should, for the future, live sole 
and chaste, was held to be sufficient. The consideration here is 
much stronger. 

[ Williams, J.—Gibson v. Dickie is very loosely reported. The 
defendant there had received £108, bank stock and other moneys. 
Probably that circumstance formed some part of the consideration 
for the promise. | 

That does not seem to have been considered in any way when 
the court gave judgment. In 2 W. Saund. 137 i, all the cases on 
the subject are referred to. It is there stated, that where the 
reputed father of a bastard promises to pay the mother an 
annuity, if she will maintain the child, the maintenance is a 
sufficient consideration. 

Whately and Gray, in support of the rule-——The second letter 
in Jennings v. Brown, “The allowance I told you I would make 
for the maintenance of Emma shall always be punctually paid 
quarterly,” differs materially from the letter here ; it is, therefore, 
unnecessary to dispute that authority. The letter before the 
court means, “As long as you behave well, and bring up the 
child properly, | will pay the annuity; but if, in my opinion, you 
do not behave well, or do not bring up the child properly, I will 
stop the allowance.” There is nothing to show that the testator 
was bound to pay any longer than he pleased. 

[ Wilde, C. J—Do you think the plaintiff could have understood 
it in that sense? She has acted upon the terms of the letter. 
You must consider the way in which the letter was intended, and 
the way in which it was received. ] 

The promise was made for the benefit of the mother, not for 
the bringing up of the child. The mother was the principal 
moving power. “You and your child shall never want;” and 
again, “1 will allow you £100 a year.” 

Wilde, C. J.—I think that there is a gooa consideration appa- 
rent in the letter of the 4th of July, for the promise to pay the 
annuity; that promise being by the father of an illegitimate 
child, on whom certain moral duties rested; regard being had 





English Common Pleas— Hicks v. Gregory. 481 


also to the party to whom the promise was made, the mother of 
the child. How much stronger is the consideration in a case of 
this nature, than often occurs in the case of an ordinary guar- 
antee. The object of the writer of the letter seems to have been 
to support the child, to protect the mother of it, and to exonerate 
himself from being compelled to support the child. Although 
one can not forget that regard for a woman who had lived with 
him might have influenced the grantor in the amount, still, I 
consider the principal and moving object of the annuity is to 
provide for and maintain the child. Suppose this letter were 
written to a stranger—to a person who had no interest in the 
child; if such person brought up the child properly, and acted 
up to the terms of the letter, that would have been a good 
consideration for the promise. It is impossible to measure the 
adequacy of the consideration in cases of this kind; nor is the 
court called upon to express any opinion on that part of the 
subject. In order to ascertain the intention of the writer of this 
letter, it must be taken altogether, and looked at as a whole; a 
critical examination of words, or the peculiar collocation of the 
sentences, is not to be too much attended to. The letter says, 
“ As I promised that you and your child should never want, | will 
allow £100 a year for your life and little Emma’s, to be paid 
quarterly into the bank wherever you live, which, I think, will be 
sufficient to keep you in great comfort.” The pronoun you, which 
occurs twice after you and your child, appears to me to refer to 
both the mother and the child. And again: that the writer’s 
object was to secure the proper bringing up of his child, which 
was a good and valuable object, is further indicated from what 
follows: “Of course, if | hear of your behaving or bringing 
up your child improperly, I will stop the allowance to you;” 
which means, I promised before the child should never want; but, 
if you do not bring up the child respectably, give it food and 
clothing, ete., and conduct yourself well, the allowance will be 
stopped. It may be that there is no express contract on the part 
of the mother to bring up the child properly; but, if she does so, 
then it was the intention of the writer always to pay the money. 
Upon the whole case, I think, as the defendant has maintained 
the child, there has been a good and sufficient consideration to 
bind the defendant. The rule for a nonsuit must be discharged. 

Maule, J.—I am of the same opinion. The promise stated in 
the declaration is, that Robert Gregory and his executors would 
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pay £100 a year to the plaintiff; and the substance of the 
consideration is, that the plaintiff should bring up properly and 
maintain a child, which, it appears, the testator was anxious 
should be properly brought up. The letter produced proved the 
promise, and, in my opinion, a sufficient consideration for it also. 
The former part of the letter was intended to induce the plaintiff 
to maintain the child; and then follows, “if I hear of your 
behaving or bringing up the child improperly, I will stop the 
allowance to you.” It is argued by the defendant, that the 
writer of the letter meant no more than this: “If you bring up 
the child properly, then 1—if I please — will pay you the money; 
if you do not, then I will stop the allowance.” I do not think 
that is the meaning, but that the true meaning is, “If you bring 
up the child properly, then I will pay you.” The letter announces 
an executory consideration—“ maintaining the child properly.” 
The consideration is now executed on the part of the plaintiff; 
the testator intended to be and is bound to pay. The letter can 
not mean that, after the plaintiff maintained the child properly, it 
should be in the defendant’s option to pay. The contract may 
not have been binding before it was acted upon; but, having 
been acted upon, it is valid between the parties thereto. The 
rule must be discharged. 

Williams, J.—There is no doubt, in this case, that the promise 
is good as laid in the declaration, and that such promise was 
proved. It is equally clear that compliance with that promise 
ean be enforced, if founded upon the consideration that the 
plaintiff would in future bring up properly and maintain the 
child. The question, therefore, depends upon the construction 
of the testator’s letter of the 4th of July; and I am glad that my 
learned brothers can construe it as importing that the promise 
was made in the consideration that the plaintiff would properly 
bring up the child. It seems to me to be a voluntary undertaking 
to pay a bounty which the testator might, or might not, perform. 
As my learned brothers do not take that view of it, I am glad 
that the verdict for the plaintiff must stand. 

Talfourd, J., had been counsel in the cause, and therefore gave 
no opinion. 
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COURT OF QUARTER SESSIONS. PHILA., MARCH 30, 1850. 


COMMONWEALTH v. MITCHELL. 
[FROM THE LEGAL INTELLIGENCER.] 


INNKEEPERS—ASSAULT AND BATTERY. 


1. An innkeeper is bound to receive all who enter his house as guests, provided he has room, 
and to find them victuals, or lodging, upon their tendering him a reasonable price for 
the same. Should he refuse to permit one to enter under such circumstances, or turn 
him out, he is liable to an action on the case for damages, and also to an indictment for 
assault and battery. 

2. This privilege extends, however, only to such as come as guests for board or lodging ; in 
all other respects the innkeeper exercises the same control over his dwelling that any 
one else does, and has an undoubted right to use as much force as may be necessary to 
eject one whose presence is disagreeable, or dangerous, to himself or his guests. 

3. Merely having business with a guest, or desiring to see him on business, constitutes no 
exception to this rule. The proprietor may still remove an obnoxious person; although, 
by the improper exercise of this right, he may render himself liable to an action, or an 
indictment, on the part of guest or visitor, for any injury either may sustain. 

4. A hotel keeper is liable, under an act of assembly, for the conduct of those within his 
house ; he is, therefore, authorized to eject disorderly persons. 


The facts of this case appear from the opinion of the court, by 
Parsons, J. 

This case is presented to the court on a motion for a new trial, 
In consequence of the peculiar situation of the accused, in his 
relation to the public, the court have been requested to reduce 
their opinion to writing. Although one or more of the judges of 
this court, in oral charges to juries in similar cases, have laid 
down the same principles which are now determined by the whole 
court, yet, as they affect a large class of citizens engaged in an 
important branch of business in the community, and, in fact, the 
public at large, it is probably well that all should understand 
their rights. Therefore, the court are inclined to yield to the 
solicitation made, and give a written enunciation of the law on 
the question presented for adjudication. 

The defendant, who is the proprietor of the United States 
Hotel in this city, was indicted and tried for an assault and 
battery on an individual by the name of Potter. It appears 
from the evidence that the prosecutor is a resident of the city, 
and, a few days before the alledged assault was committed, had 
been at, the hotel of Mr. Mitchell, and he had requested him to 
leave the hotel, saying that his presence in the hotel was disa- 
greeable to him; then expressing his desire that the prosecutor 
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would not again come to his house. It seemed to be admitted, 
on the argument, that, after some altercation, he left. A few 
days subsequent to this, the prosecutor was walking with a friend 
in Chestnut street, when that friend remarked that “he wished to 
see a gentleman from the south, who was lodging at the hotel, 
and desired the prosecutor to go into the house with him,” to 
which he consented. It also appeared that he had no business 
with this gentleman from the south, but only went in to accom- 
pany his friend, and seated himself, or stood, in the hall where 
the boarders and gentlemen stopping at the house ordinarily 
assemble. Shortly, Mr. Mitchell desired him to depart from the 
house, referring to his admonition on this subject given a few 
days previous; then, approaching him, put his hand upon the 
shoulder of the prosecutor, with no great apparent force, repeat- 
ing the request that he should leave the house. But the 
prosecutor refused, asserting that this was a public house, and 
claiming that he had a right to remain there if he pleased, even 
without the consent of the proprietor. The defendant still 
insisted on his departing; but he refused to go, when Mr. M. 
sent for a police officer, and requested that he should remove the 
prosecutor from the premises, which it is conceded he did in a 
gentle manner, by simply insisting that he should go, and 
directing him to the door at the instance of the defendant, and 
without any resistance being made by the alledged intruder after 
the direction was given to the officer; and this is all the force, 
or violence, that was used. The question which arises on this 
statement of facts is this: Was the defendant justified in what 
he did? 

In the solution of this proposition is necessarily involved the 
rights of the proprietor of a hotel, as to the control of his own 
house and of those who enter it. Because a gentleman is 
licensed to keep a public inn, or tavern, does he thereby surren- 
der his own control over his house, or castle? By engaging in 
this public employment, is he compelled to admit every human 
being into his house who chooses to enter, whether good or bad, 
black or white, clean or filthy? Or can he refuse admittance to 
whom he pleases, being responsible for the consequences ? 

The rule I take to be this: that it is the duty of an innkeeper 
to receive into his house all strangers and travelers who may call 
on him for entertainment, provided he has room, and they tender 
to him a reasonable sum for the accommodations which they 
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demand. But, if he pleases, he can refuse to admit any one, and 
not suffer him to enter his house; yet, by so doing, he is liable to 
an action on the case for any injury the stranger, or traveler, 
might sustain thereby, if the house of the innkeeper was not full. 
(1 Com. Dig., 287; and it is said by Hawkins, in his D. C., page 
452, “that if one who keeps a common inn refuse either to 
receive a traveler as a guest into his house, or to find him 
victuals, or lodging, upon his tendering him a reasonable price 
for the same, he is not only liable to render damages for injury 
in an action on the case at the suit of the party grieved, but may 
be also indicted at the suit of the king.”) But I can nowhere 
find that, if an innkeeper, by reasonable force, endeavors to 
prevent an individual from entering his house, he is thereby 
liable for an assault and battery. He has, undoubtedly, the 
same control over his dwelling that any one else has, he being 
responsible for the consequences of his conduct. If a man has 
entered a public inn, and his presence, for causes best known to 
the proprietor, is disagreeable to him, or his guests, he has the 
undoubted right to request the individual to depart, and, if he 
refuses, he can lay his hands gently upon him and lead him out, 
and if resistance is made, use all the force which is necessary to 
put him out. This rule I deem sound and necessary for the 
protection of the proprietor and his guests. Any other rule 
would expose all well-regulated public houses to the constant 
intrusions of the idle, dissolute, and abandoned in the community, 
and every guest to that annoyance which would make a hotel 
anything else than the quiet home of the stranger, which it ought 
to be. And there is the soundest reason why such should be the 
law; for, if a theft be committed on a guest that lodgeth in an 
inn by the servants of the inn, or by any other person—not the 
guest’s servant, or companion—the innkeeper is answerable in 
an action on the case. (8 Rps., 32,33; 1 Salk., 388.) Now, if 
he is liable for the loss of property taken from his guests, surely 
he should be permitted to protect himself from the intrusion of 
pickpockets and robbers. If it should be held, as was contended 
on the argument, that, because a man keeps a public house, all 
who choose have a right to enter and occupy the hall, or bar- 
room, or even the public parlor in a hotel, and the proprietor has 
not a right to request them to leave, and if they do not, and he 
gently lays his hands on one to lead him out, he is guilty of an 
assault and battery, but few persons would be found as lodgers 
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in public houses. For where is the distinction to be drawn? If 
one may enter the inn and tarry there, all may. The pickpocket, 
the burglar, gambler, and horsethief can come and take his seat 
by the side of the most virtuous man in the community, in the 
gentleman’s common parlor at the hotel, and the proprietor can 
not eject him, no matter how annoying it may be to the guest, 
without being indicted for an assault and battery. Nor would 
the line of distinction be drawn here. The filthy and unclean 
would claim the same right. 

It is only necessary to state such a proposition, to show its 
absurdity. No other rule than the one we have stated would be 
safe for the proprietor or guest. 

Another obvious reason why a hotel keeper should not be 
required to suffer all who choose to enter and tarry in his house, 
is, that he is liable to a penalty, if he suffers tippling in his house, 
under certain circumstances; and by the act of the last legisla- 
ture — applicable to this city and county — he is required to give 
bond in the penalty of $500, that he will not suffer “noisy, riotous, 
or disorderly conduct in his house.” If, then, a disorderly person 
enters a hotel, the keeper should have authority to cause him to 
depart; otherwise he might be mulcted in the penalty of the 
bond by any one who was disposed to do him an injury. It 
seems to me that, whatever view is taken of the subject, he who 
keeps a public house should have the right to control it— being, 
as he is, responsible for his conduct to all who are injured 
and to the public—and that no one has a right to intrude 
upon a gentleman, because he keeps his house open for the 
accommodation of strangers and travelers. 

lt was contended that, in the present case, these rules could 
not be applied, because the prosecutor called to see a guest, who 
was already in the house; and hence he had some privilege 
there. Yet the fact was distinctly shown, on the trial, that the 
prosecutor had no business with his guest; but it was his friend, 
with whom he called, that had. I apprehend that this can make 
but little difference with regard to the rights of the proprietor. 

When a guest has been admitted to a hotel, and has taken a 
room, if any one calls to see him upon business, fair dealing 
would seem to require that the proprietor should communicate 
the intelligence to the guest, and, if he consented to see the 
visiter, let him enter. But this, 1 apprehend, would be more by 
courtesy, than as a sheer claim of right. And if the proprietor 
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of the house should refuse to suffer the visiter to come in, or, if 
he had entered, should request him to depart, and on his refusal 
gently lead him out, I am not prepared to say he would be guilty 
of an assault and battery for so doing. That the proprietor 
would be liable to an action, both to the guest and the visiter, 
for any injury either might sustain in consequence thereof, I have 
no doubt; and probably might be liable to an indictment, upon 
the same principle he would be for refusing to entertain a trav- 
eler when he had room. But, because one should alledge he 
had business with a guest, and the guest desire to see a visiter 
that was obnoxious to the keeper of the house, and therefore any 
one can enter the house on such a pretext, and stay as long as 
he pleases, without the proprietor possessing power to remove 
him, is a principle which can not be sanctioned on any clear 
legal ground. 

The guest is but an occupier of his lodgings, at the will or 
sufferance of the proprietor; and necessity requires that he who 
has charge of the house should determine whether visiters, who 
may desire to call upon a lodger, are proper persons to be 
admitted within his chambers: otherwise, under such a pretext, 
thieves and robbers might gain admittance, and rob his other 
guests of much that is valuable. Any different rule would 
expose every hotel keeper to an imminent risk. 

We know very well that some of the most notorious pick- 
pockets have their fingers decorated with splendid diamond 
rings, in which are concealed a sharp knife; when, touching 
a hidden spring, the blade appears, which cuts the cloth 
of a gentleman’s pocket, when it is soon rifled of its contents. 
These criminals are generally dressed in the best and most 
approved style; polite, kind, and gentlemanly in their external 
demeanor; and, as strangers, would readily find their way into 
the best hotels, and most usually do, where they are not known. 
Can it, then, with any propriety, be said, because such a one has, 
by his imposing external appearance, found his way into such a 
place, the proprietor is bound to let every felon in the city enter 
his house, find access to his chambers, to visit a guest that 
happens to lodge there, and who has thus sought the lodging 
to enable his associates in crime to enter the house for the 
purpose of robbing the other guests, or stealing the valuables 
from the hotel. Such a thing could not be tolerated. The rule 
must be a general one ; for the proprietor can seldom know much 








488 English Exchequer of Pleas—Sharr y. Pilch. 


of the character of the strangers who call at his house, and, 
therefore, can not draw distinctions. Hence, there can be but 
one safe principle which must apply to all, if we would protect 
the keeper and the guests, each in the full and equal enjoyment 
of their rights; and we conceive the one already stated is the 
safest. 

Nor will there be any inconvenience to the public by adopting 
this principle. The interest and future success in business of 
the hotel keepers, combined with the great competition in this 
occupation, is a sufficient guarantee for a polite and accommo- 
dating spirit on the part of every proprietor; and there is little 
danger that any business man among us will be refused access 
to his friends, or customers, when lodging at a hotel. It is the 
decided interest of all engaged in this employment to cultivate 
such relations; and the high character of those gentlemen who 
control most of these large establishments, in our city, would, of 
itself, give sufficient assurance that no one would have a right to 
complain. 

But, if one should suffer by any act of the proprietor of such 
a place, the injured party has an ample remedy by the law. 
And it is better that it should rest there, than to make our fine 
mansion houses for strangers the resort of the riotous and 
disorderly, under any pretense whatever. The law has wisely 
intrusted the control of such places to the proprietor, and holds 
him responsible for the faithful execution of the trust which he 
has undertaken to execute for the public. On the principles 
above stated, the court are unanimously of the opinion, that, 
under the facts disciosed, this prosecution can not be sustained, 
and the jury should hereafter be so instructed ; therefore, a new 
trial is awarded. 


—_ 
+o 
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SHarr v. Pivcn. 





[19 LaW JOUR. REP., N. 8., EXCH. OF P. 113.] 


TROVER—GIFT WITHOUT TRANSFER OF POSSESSION. 


A mere verbal gift of a chattel to a person in whose possession it is, does not pass the 
property to the donee. 


Trover for silver plate. . Plea—Not possessed. 
At the trial, before Wilde, C. J., at the last Summer Assizes 
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for Norfolk, it was proved that the testator, whose executor the 
plaintiff was, had said to the defendant, in whose possession the 
plate sought to be recovered then was, “I will give you all my 
silver plate.” No transfer of possession took place, or any 
delivery of any symbol of possession; but the defendant retained 
the plate. The Lord Chief Justice, at the trial, ruled that the 
plaintiff was entitled to the verdict upon the plea of not 
possessed; for that such a gift passed no property, and the 
plaintiff had a verdict accordingly. 

O’Malley now moved to set aside the verdict. In Irons v. 
Smallpiece, 2 B. & Ald. 551, the chattel remained in the possession 
of the donor; here it was in the hands of the donee. 

Per Curiam, Pollock, C. B., Alderson, B., and Rolfe, B.—The 
learned Judge was quite right. No property passed by what the 
testator said. 


Rule refused. 
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NOTES OF RECENT DECISIONS. 


English Chancery, February, 1850. In re Gaffce’s settlement. 


[19 L. J. Rep., n. s., Chy. 179.) 
SETTLEMENT —SEPARATE USE—RESTRICTION AS TO ANTICIPATION. 

By a post-nuptial settlement, property was vested in trustees, upon trust, to pay the 
income to such persons as H. G.—a married woman—should from time to time appoint, 
without power of anticipation; and in default of appointment, into her own hands, for her 
separate use, independently of B. G., her husband; and after her decease, to B. G. for life; 
and after the death of the survivor, to the children of the marriage. B. G. died, and H. 
G., having married again, joined with her second husband in assigning the income of the 
trust fund. Held, reversing the decision of the court below, that, upon the construction of 
the settlement, the restriction against anticipation was coextensive with the life of H. G., 
and that its effect was not cut down by the subsequent reference to the then existing 
coverture; and that, therefore, the assignment by the wife and her second husband was void. 

The authority of Knight v. Knight, 6 Sim. 121, s. c. 3 Law J. Rep., n. s., Chance. 187, 
Benson y. Benson, 6 Sim. 126, s. c. 4 Law J. Rep., n. s., Chanc. 59, 273, and Bradley v. 
Hughes, 8 Sim. 149, s. c. 5 Law J. Rep., n. s., Chance. 355, impugned. 


Queen’s Bench, July, 1849. Doe d. Campbell et al. v. Hamilton. 


[19 L. J. Rep., n. s., Q. B. 99.) 
EJECTMENT — JOINT DEMISE—TENANTS IN COMMON—JOINT RIGHT OF 
RE-ENTRY. 

A., seized in fee of a moiety of certain premises, and entitled to the equity of redemption 
in the other moiety of which B. was mortgagee, joined with B. in demising the entirety of 
the premises to the defendant, by a lease which stated that B. was mortgagee of one moiety, 
and that he demised by the direction of A.; the rent was reserved to A. and B. jointly, and 
a joint right of re-entry by them was provided for breach of the covenants. In ejectment, 
on the joint demise of A. and B.— 

Held, by Coleridge, J., and Wightman, J., that, being tenants in common, the legal 
effect of the lease was to pass several interests, and that the lessors of the plaintiff should 
have severed in their demises. 

By Lord Denman, C. J., and Erle, J., that the lessors of the plaintiff were entitled to 
recover against the defendant who took under the deed containing a joint demise, and 
providing for a joint right of re-entry by them. 

By Erle, J., that a tenant in common, claiming by a several title, as where he separately 
demised his portion, ought to declare in ejectment on his own demise; but, if tenants in 
common claim upon a joint right of re-entry reserved to them, they ought to join in their 
demises. 

And, semé/e, that in other cases tenants in common may join, or sever, at their option. 
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English Common Pleas, Dec., 1849. Doe d. Strickland v. Strickland. 


[19 L. J. Rep., n. s., C. P. 89.) 
WILL—ERASURE IN DUPLICATE— BILL OF EXCEPTIONS—NEW TRIAL— 
MISDIRECTION. 

S. executed a will in 1776, and in 1778 he executed a copy of the will and a codicil in 
duplicate on the same day. The main object of the codicil was to provide for the lessor of 
the plaintiff, who was his youngest son, born in 1777. In 1808 S. died, leaving four sons 
him surviving. After his death, the will of 1776, with duplicate codicil annexed, was found 
in his portfolio; and the will executed in 1778, with duplicate codicil annexed, in a box in 
the same room. The will and codicil in the portfolio contained erasures, which diverted the 
limitation of certain estates from the younger sons to the eldest son. The altered will and 
codicil were proved by the executrix, and acted upon until the death of all the sons of S., 
except the lessor of the plaintiff, who, when his turn to inherit according to the unaltered 
will arrived, brought ejectment against the defendant, the successor of the eldest son of S. 

The judge asked the jury, whether the two wills, with the duplicate codicil annexed to 
each, formed the last will of S.—whether the erasures in the will and codicil in the 
portfolio were intended to be final, or deliberative only. And he directed the jury, that, if 
their opinion on these two questions was in the affirmative, then the cancellation of one 
part was the cancellation of the other part, and the passage as cancelled was the last will 
of S. 

Held, that the questions left to the jury and the direction, in point of law, were correct. 

If a judge, at the trial, leaves as a fact for the jury to determine any matter which he 
should decide as a point of law, the counsel should interpose, and tender a bill of exceptions ; 
otherwise, if, in the opinion of the court, the jury decide the question left to them correctly 
in point of law, the judge’s misdirection is no ground for a new trial. 


English Common Pleas, June, 1849. Hopwood v. Thorn. 


[19 L. J. Rep., n.s., C. P. 94.) 
SLANDER— MISCONDUCT IN PROFESSION, OR CALLING—SPECIAL DAMAGE— 
LIBEL— PRIVILEGED COMMUNICATION. 

A declaration stated, as inducement, that the plaintiff was a dissenting minister, and that, 
before the grievances therein mentioned, he had been in trade in partnership with P.—that 
the partnership had been dissolved, and that certain reports had been circulated of and 
concerning the plaintiff and the partnership accounts and money transactions —that 
defendant, well knowing the premises, etc., said of and concerning the plaintiff, and of and 
concerning him in his said ministry, and of and concerning the said partnership, ete., ‘‘ Mr. 
H. is @ rogue, and I can prove him to be so by the books at S. Mr. H. pretends to say he 
has been as good as a father to him; but you see he has been robbing him. He has cheated 
P. of £2,000. I will so expose Mr. H., that he will not be able to hold up his head in 
T. pulpit, or any other.” The second count was for saying, “Mr. H. has cheated P., 
his brother-in-law, of upward of £2,000. I wonder how any respectable person can 
countenance such a man by their presence. I have been advising some other persons to 
go to the W. chapel, as they would there hear plain, honest men.’’ There were also counts 
for libel, and special damage was alledged, that divers persons discontinued their attendance 
at plaintiff's chapel. It was proved that the plaintiff received £30 per annum and house 
rent, but not how that sum was to be raised, or the parties by whom it was to be paid. It 
was also proved that the attendance at the chapel was diminished; but why, or whether the 
seceders were contributors to the funds of the chapel, did not appear. The libels complained 
of were written by the defendant to one A., acting for the plaintiff, in the course of a 
correspondence arising out of an invitation to defendant by A., with plaintiff’s concurrence, 
to investigate certain charges brought against the plaintiff. ' 
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Held, first, that the words in the first and second counts were not actionable per se, and 
could not be deemed to have been spoken of the plaintiff qua minister, in any sense that 
would subject the defendant to an action. Secondly, that there was no evidence of special 
damage resulting from these words, so as to support an action on them. Thirdly, that the 
libels declared on were privileged communications. 


English Common Pleas, Decémber, 1849. Bell et al. v. Corey. 


[19 L. J. Rep., n. s., C. P. 103.) 
PLEADING—SETOFF. 

A declaration in assumpsit, by the assignees of G., a bankrupt, stated, in substance, that 
G., before the bankruptcy, paid to a banking company, of which defendant was public 
officer, a sum of money, for the specific purpose of providing for a bill of exchange for that 
amount, erepted by G., payable at their banking house; and that they, instead of applying 
the money according to their instructions, refused payment of the bill when due and 
presented for payment, before G.’s bankruptcy, whereby G. sustained damage in his trade 
and business, etc. Plea—mutual credit by way of a setoff. Demurrer and joinder in 
demurrer. Held, that the declaration was for unliquidated damages, sustained by G. by 
reason of tue breach of promise on the part of the banking company to pay the bill of 
exchange when due and presented, and that the plea of setoff could not be allowed. 


English Exchequer of Pleas, November, 1849. Brook v. Raul. 


[19 L. J. Rep., n. s., Ex. of P. 114.) 
SLANDER OF TITLE— FALSEHOOD AND MALICE— MISDIRECTION, 

The defendant, who was the ground landiord and remainder-man of a lease of premises, 
of which the plaintiff was assignee, stated at an auction, where the lease and assignment 
were put up for sale, that a// the covenants of the lease had been broken, that he had served 
a notice in ejectment, and that the premises would cost £70 to repair. Some of the 
covenants had been broken, and others not. The effect of the defendant’s statement was, 
that the lease and assignment were sold for a lower price than they otherwise would have 
produced. In an action for slander of title, the judge directed the jury that the only 
question was, whether the defendent had said anything untrue about the lease; and that, if 
he had made misrepresentations, the plaintiff was entitled to recover. Held, that this was a 
misdirection; the proper question being, whether that part of the defendant’s statement 
which was false, was also malicious, and productive of damage to the plaintiff. 


English Chancery, November, 1849. Willyams v. Hodge. 


[19 LZ. J. Rep., n. s., Chy. 196.] 
PRACTICE — DEFENDANT INCAPACITATED BY ILLNESS FROM ANSWERING. 
Where a defendant was incapacitated from putting in his answer, through illness, but was 
in possession of his mental faculties, an order for a guardian for the purpose of putting in 
his answer was discharged; the proper course in such a case being to extend the time for 
answering as occasion may require. 


English Chancery, February, 1850. The King of the Two Sicilies v. 
te Peninsular and Oriental Steam Packet Company. 


[19 L. J. Rep., n. s., Chy. 202.] 


FOREIGN SOVEREIGN PRINCE, RIGHT OF, TO SUE IN THIS COUNTRY — DOCTRINE 
OF EARMARK —SUBJECTS IN REBELLION — DEMURRER FOR WANT OF PARTIES— 
SHIP REGISTRY ACT. 


During the rebellion in Sicily, agents were sent to England by the usurping government, 
who contracted with the Peninsular and Oriental Steam Packet Company for the purchase of 
two vessels, and paid the purchase money. One was transferred to the agents, and was 
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taken away from this country. The other vessel was registered in the names of two English 
subjects, who were alledged to be trustees for the agents of the usurping government, and it 
had not yet been removed from England. The plaintiff, the King of the Two Sicilies, upon 
being restored to his government, filed a bill praying that he might be declared entitled to 
the second vessel, and for an injunction to restrain the company from parting with it. An 
injunction ex parte having been obtained against the company, it was dissolved, with costs, 
upon the ground that they had parted with all interest prior to the bill being filed. Upon 
demurrer, by the defendants, in whose name the vessel was registered, it was held, that the 
plaintiff had a right to follow to this country property which had been abstracted from the 
public treasury by his rebellious subjects, and that it was not necessary to make the members 
of the usurping government parties. 


Queen’s Bench, December, 1849. Small v. Gibson. 


[19 L. J. Rep., n. s., Q. B. 147.) 
INSURANCE —SEAWORTHINESS—TIME POLICY. 
There is no difference between a time policy and one for a particular voyage, with 
reference to the implied warranty of seaworthiness, and the period to which such a warranty 
applies is that at which the risk of the underwriters first attaches. 


Queen’s Bench, January, 1850. In re William Dimes. 


[19 L. J. Rep., n. s., Q. B. 158.) 
HABEAS CORPUS—RETURN—AFFIDAVITS TO IMPEACH JURISDICTION — COURT 
OF CHANCERY. 

A return to a habeas corpus stated that the prisoner was detained by an order of the Vice 
Chancellor — which was set out—committing him for a contempt incurred by breach of an 
injunction, issued in a cause in Chancery. Affidavits for the purpose of showing that the 
Lord Chancellor, by whom the order for the injunction was made, was an interested party, 
were held to be inadmissible, as the return stated a commitment by a court of competent 
jurisdiction. 

English Common Pleas, December, 1849. Thompson v. the Wesleyan 
Newspaper Association. 
[19 Law Jour. Rep., n. s., Common Pleas, 114.} 

COMPANY—BILLS OF EXCHANGE— AUTHORITY — DEED, CONSTRUCTION OF. 

The deed of settlement of a registered joint-stock company contained a provision that the 
directors might issue a promissory note, or accept a bill of exchange, for the balance of a 
certain debt, not exceeding £1,000. The directors accordingly issued a note for £1,000, 
but afterward accepted and gave several bills, in place of the note, for smaller sums, 
amounting together to £1,000, and interest up to the time at which they were to become 
due. Held, that the accepting of the bills was within the authority given by the deed. 


English Common Pleas, Nov., 1849. Doe d. Rogers v. Price et al. 


[19 L. J. Rep., nm. s., C. P. 121.) 
COVENANT, CONSTRUCTION OF — WASTE. 


A lease contained a demise of land and quarries, with power to open and work them at 
certain rent and royalties, with an exception of the trees on the premises. The lessee 
covenanted mot to commit waste by cutting the trees, ete.; and there was a proviso for 
re-entry, in case the lessee should commit any waste by any of the means aforesaid. The 
lessee cut down trees which it was necessary to remove in order to work the quarries. Held, 
that this was not a breach of the covenant working a forfeiture; and that the covenant 
meant that the lessee was not to cut down the trees excepted, so as that the cutting should 
amount to an excess of the rights which it was intended that he should exercise. 
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English Common Pleas, November, 1849, Lewis v. Campbell. 


[19 L. J. Rep., n. s., C. P. 130.) 
PLEADING— MONEY PAID— REQUEST, WHEN IMPLIED. 


The plaintiff, being indebted to D., gave him an order on M. & M., who refused to pay 
it, and told D. that they would pay the amount to the defendant, to whom D. was indebted 
in a larger sum. They accordingly credited the defendant with the amount. The defendant 
gave the plaintiff a letter of indemnity against any steps which D. might take against him 
for the amount. JD. afterward brought an action against the now plaintiff, which was 
defended in his name by the present defendant. Judgment having been recovered against 
the plaintiff, he paid a sum of money to save himself from arrest. Held that, under the 
circumstances, a request by the defendant to the plaintiff to pay the money must be implied, 
and that an action for money paid to the defendant’s use would lie, notwithstanding the 
special agreement to indemnify. 


English Common Pleas, Nov., 1849. Munroe et al. v. Bordier et al. 


[19 L. J. Rep., n. s., C. P. 133.) 
FOREIGN BILL OF EXCHANGE—CREDIT TO REMITTER— CONSIDERATION — 
PLEADING. 

If the remitter of a foreign bill receives credit from the drawer till foreign post day, and 
the payee gives the remitter full consideration, but the remitter does not pay the drawer, the 
payee may maintain his action against the drawer, although the drawer has never received 
any consideration. 

A declaration stated that the defendants made their bill, directed to Messrs. A., in France, 
and payable to the plaintiffs’ order, and delivered it to C. & Co., who delivered it to the 
plaintiff. Plea, that the defendants made and delivered the bill to C. & Co. for the 
plaintiffs’ use, on the terms of being paid the amount, according to the custom of merchants, 
on next foreign post day, and that the defendants were never paid. Replication, that, after 
the bill was delivered to C. & Co., they appeared, and the plaintiffs believed them to be the 
lawful holders, and that it was delivered by C. & Co. to the plaintiffs for full value. 

On demurrer, held that the plea was bad, and that, even if it had been sufficient to call 
on the plaintiffs to show Jona fides, they sufficiently did so by the replication. 


English Exchequer of Pleas, Jan., 1850. Towse v. Henderson et al. 


[19 L. J. Rep., n. 8., Ex. of P. 163.) 
SHIP AND SHIPPING— CHARTER PARTY— MERCHANDISE AS BALLAST— 
FREEDOM OF SHIP FROM SUSPICION. 

A ship owner is entitled to take merchandise on board as ballast, provided it occupies no 
more space than the ballast would have done, and leaves to the charterer the full space of the 
vessel for his cargo. 

There is no undertaking on the part of the ship owner, that the vessel which he charters 
shall be free from suspicion of unseaworthiness, or any other matter. 


English Exchequer of Pleas, Feb., 1850. Wilkinson vy. Candlish. 


[19 L. J. Rep., n. s., Ex. of P. 166.] . 
PRINCIPAL AND AGENT — DEPOSIT OF DEEDS— AUTHORITY TO RECEIVE MONEY — 
MORTGAGE— EVIDENCE. 

The plaintiff lent money to C., taking as security an equitable mortgage of copyhold 
premises, the deed whereof contained a covenant by C. to surrender the premises to the use 
of the plaintiff. A receipt for the mortgage money was signed by an attorney, who acted 
for both parties, and, on the title deeds being delivered to the attorney, a schedule of them, 
with a memorandum acknowledging the receipt of them, and undertaking to return them to 
C. on repayment of the principal and interest, was shortly after the delivery signed by the 
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attorney and delivered to C., but not in the presence of, or with the knowledge of, the 
plaintiff. The attorney, with the consent of the plaintiff, retained possession of the 
deed, and from time to time received and paid the interest to him. The attorney afterward 
received from the plaintiff the whole of the principal money, and, having appropriated it to 
his own use, died insolvent. Held, first, that the plaintiff was entitled to recover the 
amount from the representatives of C.; secondly, that the receipt of the principal money, 
and the memorandum relating to the title deeds, were receivable in evidence for the 
defendant. 


English Exchequer of Pleas, May, 1849. Chauntler vy. Robinson. 


[19 L. J. Rep., n. 8., Ex. of P. 170.) 

ACTION ON THE CASE—OBLIGATION OF OWNER AS REGARDS ADJOINING 
HOUSE TO REPAIR HIS OWN HOUSE—NUISANCE—‘*OWNER AND PROPRIE- 
TOR,” MEANING OF. 

A declaration in case stated, that a certain messuage was in the occupation of T. S., as 
tenant to the plaintiff, the reversion belonging to the plaintiff; and that the defendant was 
owner and proprietor of another messuage, and by reason thereof, as such owner and 
proprietor of such messuage, ought to have repaired, and kept repaired, in a substantial 
manner, the said messuage secondly mentioned. Breach, nonrepair by the defendant. 
Plea, that the said messuages were contiguous and abutting on each other, and were divided 
by a party wall, whereof the plaintiff was seized of an undivided moiety —that the wall was 
in a ruinous state, and, being parcel of the messuage in the declaration secondly mentioned, 
had fallen on the first-mentioned messuage. Replication, traversing that the wall was a 
party wall, and that the plaintiff was seized thereof. Held, first, that the replication was 
good. Secondly, that the declaration was bad, there being no obligation toward a neighbor 
on the owner of a house, merely as owner, to repair, or keep it in repair, in a substantial 
manner — the whole of his obligation being to prevent it from becoming a nuisance. 

The term “owner,” as well as that of “ proprietor,’’ of premises, may mean one who has 
the whole legal interest in the premises, so that no one else has any estate in possession or 
reversion; or it may mean one who has a subsisting estate at the time of the wrong 
complained of, or one who is the owner of the whole, or of some interest, as distinguishable 
from that of tenant in possession. 
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NOTICES OF NEW BOOKS. 


BiackForp’s Rerorts. Reports of cases argued and determined in the Supreme Court of 
judicature of the state of Indiana, with tables of the cases and principal matters. By Isaac 
LACKFoRD, A. M., one of the judges of the court. Vol. VIII. Containing the cases 
from May term, 1846, to November term, 1847, both inclusive. Indianapolis: Chapmans 

& Spann, printers. 1850. 

We have received from the learned Judge and reporter the eighth volume of his Reports. 
We have herztofore said that Judge Blackford, as a reporter, had not his superior in the 
United States, or words to that effect, and we are of the same opinion now. Happening to 
examine consecutively the 8th of Blackford and the 8th of Howard (S. C. U. S.), we have 
been forcibly struck with the contrast; the one being among the very best, and the other 
among the very poorest, reports to be met with. We have just seen, for the first time, a 
letter of Chancellor Kent, which, as a just tribute to merit, we here republish : 


New York, 29th October, 1831. 


Dear Sir: I beg leave to introduce myself to you, with my thanks for the very great 
satisfaction I have received from the perusal of the first volume of your Indiana Reports. 
The decisions show as accurate, and enlightened, and liberal a sense of English law and 
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equity, as those of any of the courts of Westminster Hall; and it is a very interesting fact, 
that at Indianapolis, on the fertile banks of the White River— which, a few years ago, was 
an unclaimed wilderness—a community should now exist, under such a firm, strict, and 
learned administration of justice. 

[ have perused all your valuable notes with unceasing interest; and, in the next edition of 
my Commentaries, I shall cite your decisions in every case in which they are applicable, and 
endeavor to correct the errors into which I may have fallen. 

I could not well resist the pleasure of thus writing to you, and I hope you will not deem 
it an improper intrusion. 

I am, with great respect and esteem, dear sir, yours truly, (Signed) James Kent. 

The Hon, Isaae Blackford, a judge of the Supreme Court, Indianapolis, Ia. 


The present volume contains the decisions made in 1846 and 1847. The ninth volume, 
we learn, is in press, and will contain the decisions down to 1850. We would call attention 
to a number of very valuable notes appended to many of the cases, especially to those on 
pages 40, 84, 93, 298, 350, 377, 379, 392, 418, 488, 525, 539, 562, 573, 590, and regret 
that we have not room to copy some of them. 





SUMMARY. 


THE WHEELING BRIDGE CASE. 


Supreme Court or THE Unirep Srares, December Term, 1849.—The State of 
Pennsylvania, complainant, v. the Wheeling and Belmont Bridge Company, William 
Otterson and George Croft.—Bill in equity. The court having heard the counsel on the 
part of the complainant, and also on the part of the respondents, on the motion for an 
injunction in this cause to remove the obstruction of the navigation of the Ohio river, as 


charged in the original, amended, and supplemental bills of the complainant, by means of 


the erection of the suspension bridge, in said bills mentioned, and which said obstruction is 
denied in the answers put in thereto by the respondents, and on due deliberation being had 
thereon, and upon the pleadings and the proofs before us, it is ordered that the cause be 
referred to the Hon. R. Hyde Walworth, late Chancellor of the state of New York, as a 


commissioner of the court, hereby appointed, to take such further proofs in the cause as the 


counsel for the respective parties may see fit to produce before him, at such time or times, 
and at such place or places, as he may appoint, on the application of the counsel of either 
party, due notice being given of the time and place of the taking of said proofs: 

1. Upon the question whether or not the bridge aforesaid is, or is not, an obstruction of 
the free navigation of the said Ohio river, at the place where it is erected across the same, by 
vessels propelled by steam or sails, engaged, or which may be engaged, in the commerce or 
navigation of said river; and, if an obstruction as aforesaid shall be made to appear, what 
change or alteration in the construction and existing condition of the said bridge, if any, can 
be made, consistent with the continuance of the same across said river, that will remove the 
obstruction to the free navigation by the vessels aforesaid, engaged in the commerce and 
navigation of said river as aforesaid. And— 

2. That the said commissioner shall report to this court by the first day of the next stated 
term thereof, upon the questions hereby referred to him, together with the proofs which 
shall have been produced before him by the respective parties; and that all other questions 
in the said cause shall be reserved until the coming in of the said report of the commissioner, 
and the further hearing of counsel upon the matters therein. And— 

3. That the said commissioner shall have the power, if deemed necessary by him in the 
course of the hearing of the said cause, to appoint a competent engineer, whose duty it shall 
be to take the measurement of said bridge, its appendages and appurtenances, and localities 
in connection therewith, under the direction and instruction of said commissioner, and to 
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make a report to him on the same, which report shall be annexed to the report of the said 
commissioner to this court. 

The said commissioner is hereby authorized to appoint a clerk to assist him in the 
execution of his commissiion. 

The compensation to be allowed to the said commissioner for his time and services, for his 
clerk and engineer that may be appointed, and all other necessary expenses by him incurred 
in said commission, upon the coming of the report of the commissioner, will be ascertained, 
and fixed, and awarded against the parties, as the court may deem right and proper, upon 
the principles of equity and justice. 

And that the parties shall each advance to the said commissioner two hundred and fifty 
dollars, each before or at the time he enters upon the execution of the commission. 

The clerk will send a certified copy of this order to the commissioner. 

True copy.—Test : Wm. Tos. Carrot, C. 8. C. U. 8S. 


To this order Mr. Justice Daniel dissents. It is his opinion that the case is not presented 
to this court between such parties in interest as can give jurisdiction to this court. 

The only legitimate ground of jurisdiction in this case, under the constitution, would 
be the fact of such a direct interest, or right, on the part of Pennsylvania as a state, as 
would authorize her to become a party in this controversy. The interest of the state of 
Pennsylvania, in this case, if, indeed, any such is shown, is that which she may have in the 
competition which may, or which does, exist between works of public improvement erected 
by herself, and rival works erected by other states within their own territory. No direct 
interest, on the part of the state of Pennsylvania, is shown in the vessels or steamboats which 
navigate the rivers Ohio or Mississippi; nor in any question connected with the rights of 
that state, separate and apart from the individual interests of owners of steamboats, or other 
private citizens of the state of Pennsylvania. 

Again: the question of nuisance, or no nuisance, is one proper for the cognizance of a 
court of law, to be determined by a jury upon the testimony of witnesses, confronted and 
cross-examined before a jury in open court and under its supervision. In this view of this 
question, it would seem to be irregular to determine this question upon affidavits, and by a 
court of equity, and without the interposition of a jury, and in the absence of the witnesses. 
The order now made in this cause, seeming to lead to the latter mode of settling the question 
of nuisance, it is, therefore, hereby formally objected to. 

True copy.— Test : Wan. Tos. Carrouy, C. S. C. U. S. 


PARTNERSHIP — SURVIVOR — ASSIGNMENT — POWER OF ATTORNEY —INSOLVENCY. 


Supreme JupiciaL Court or Massacuusetts.—Hart v. Hart.—This was an action of 
assumpsit to recover a balance of account due the late firm of Eli Hart & Co., of New York. 
Of this firm the plaintiff is the surviving partner. It appeared, in evidence, that the late 
Eli Hart, of New York, being a merchant in large business, having no sons, had liberally 
assisted the plaintiff and defendant, who are brothers, and his nephews. The plaintiff 
became a general partner with Mr. Eli Hart, who sent the defendant to Chicago. At this 
place the defendant dealt largely in produce, making shipments to Eli Hart & Co., and- 
drawing upon them for large amounts. The amount of the defendant’s drafts exceeded that 
of his consignments and remittances each year, till January, 1845, when the balance against 
him in the books amounted to $39.201. In December of the same year Mr. Eli Hart died, 
leaving a widow and one daughter, the latter of whom married Mr. Fielder, a merchant of 
New York. The plaintiff, finding himself unable to wind up the affaiis of the firm, the 
heirs of Eli Hart assenting, made an assignment to Mr. Fielder vf all the property and 
claims of the firm in trust, to pay and collect, and to divide the fi1al balance between the 
parties in interest. The assignment was under seal, and the defendint a subscribing witness 
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to it; but it contained no schedule of claims. This suit was brought in the name of the 
surviving partner, but for the benefit of the trust. After the suit was brought, the plaintiff, 
as surviving partner, gave the defendant a release in full from all demands of the late firm. 
The defendant set up the release, and also contended that the transactions at Chicago 
amounted to a partnership between all the parties; and that, therefore, there being an 
unsettled account, a suit at law could not lie. 

Chief Justice Shaw ruled, that the assignment to Mr. Fielder was not a mere power of 
attorney, or a conveyance revocable at will, or on the happening of a contingency which had 
occurred, but was a conveyance of all the property and claims of the firm, vesting the title 
in Mr. Fielder, in trust, and divesting the plaintiff of all title and interest of creditors, and 
of the heirs of Eli Hart, as well as of the plaintiff; and that, after this conveyance, the 
plaintiff could not release a debt; nor could the defendant, knowing and recognizing the 
conveyance, receive a release which would be valid against the trustee, suing in the name 
of the plaintiff. The release is, therefore, void, as a defense to the action. As to the 
partnership, the court ruled that, if the defendant was a partner in these transactions, and 
there were unsettled accounts with third parties, this suit could not lie. The correspondence 
between the parties and the book of accounts furnished the chief evidence on this point. 

The jury returned a verdict for the plaiutiff for the balance of account, with interest, 
amounting to $42,293 10. 

Messrs. Choate and R. H. Dana, jr., for the plaintiff. Messrs. S. L. Eddy, of New 
York, and M. S. Chase, for the defendant. 


GRAND JURORS—CAUSE OF CHALLENGE. 


An interesting discussion, relative to the case of Bulloch, the defaulter, was held before 
Judge Jackson, in Savannah, on the 17th ultimo, upon an objection raised by defendant’s 
counsel to the array of the grand jury. They contended that stockholders of the Central 
Railroad and Banking company were disqualified, propter effectum, from acting upon the 
case as members of the grand jury, and that the same objection applied to every citizen of 
Savannah, inasmuch as the city, in its municipal capacity, was a stockholder in the company. 

To this it was replied, that the objection might be good in a civil, but not in a criminal 
case, where the state, and not the Bank, was the prosecutor; and, further, if the objection 
held good against the city, it would also do so against the state, which was, likewise, 2 
stockholder. Also, that, if the objection was sustained, no case on the criminal side of the 
court, punished by jive, could be tried, inasmuch as the people of the county, where the 
offense was committed, would be interested to the extent of the fine denounced by law. 

Judge Jackson postponed his decision; but, whatever it may be, the matter will be carried 
up to the supreme court for final judgment. 

Later.—As the grand jury of Savannah have found six bills of indictment against 
Bulloch, the alledged defaulter, the presumption is that Judge Jackson has decided adversely 
to Bulloch, in the curious points raised by his counsel. 


COUNTERFEIT COIN. 


The United States Supreme Court have decided a case involving the power of Congress to. 
pass laws to prohibit the circulation of counterfeit coin, and punish the persons circulating 
it. The case came up before the Supreme Court, on a certificate of division in opinion of 
the judges of the U. S. Cireuit Court for New York. The case was argued before the Supreme 
Court by Mr. Johnson, the Attorney General, in favor of the power of Congress in the 
matter, and Mr. Seward against it. The decision of the court was in favor of the power, 
and thus established the full authority of Congress over the whole question. 





